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ExecutiveSummary

Introduction

1.

BDO Azerbaijan LLC (BDO), Engaged Consulting Ltd, United Kingdom, and
Michael Barron Consulting Ltd, United Kingdom, (together referred to as the
A Co n s u l aregledsed do)present Report V setting out recommended draft
mechanisms to establish and administer a public beneficial ownership register
(PBOR) in support of the implementation of A z e r b aRoadanapdos Beneficial
Ownership Disclosure (RBOD).!

The Asian Development Bank (ADB) is funding the current project following a
request from the State Oil Fund of the Republic of Azerbaijan (SOFAZ) as
Implementing Agency under the auspices of Az e r b a Mipisirynd Binance
(MOF) as Executing Agency, to support the implementation of further
transparency measures in the ¢ o u n textrgcbve industries. ADB selected the
Consultants led by BDO to undertake the RBOD implementation project.

This report builds on Report Il (International Good Practice for Beneficial
Ownership Disclosure Systems) dated 21 September 20182, Report Il (Draft
Beneficial Ownership Definition) dated 28 November 20183, and the subsequent
consultation process as summarized in Report IV (Consultation on Draft
Beneficial Ownership Definition) dated 3 June 2019 developed the definition of
beneficial ownership (BO).* This report goes on to set out the mechanisms
required of a reporting regime as specified in Report Il, Chapter 3 (Components
of Beneficial Ownership Disclosure), subparagraphs 3.1 c. (data collection and
disclosure mechanism), and 3.1 d (verification process and sanctions for failure
to report or reporting misleading information).

Summary and Recommendations

4.

Azerbaijan has demonstrated its commitment to beneficial ownership disclosure
through its RBOD issued in December 2016, its National Action Plan on
Promotion of Open Governance in 2016-2018 and the preamble to the Decree
of the President of the Republic of Azerbaijan on Additional Measures on
Increasing Transparency and Accountability in the Extractive Industry dated 5
April 2017. In doing so Azerbaijan is aligning itself with international good
practice in this area and recognizes the benefits that BO disclosure brings.
These benefits include a more open and competitive investment environment,
increased trust in the business environment, robust measures to tackle
corruption and financial crimes and decreased risk of conflicts of interest arising.

1 A T hBeneficial Ownership Roadmap for the Extractive Industries in A z e r b aissyed in December
2016: https://www.oilfund.az/storage/images/6wlhnr617j.pdf

2 ADB TA-9106 AZE Report II: International Good Practice for Beneficial Ownership Disclosure Systems,
21 September 2018: https://oilfund.az/storage/images/r2psviSwcy.pdf

3 ADB TA-9106 AZE: Report Ill: Draft Beneficial Ownership Definition, 28 November 2018:
https://www.oilfund.az/storage/images/yobpfabzbg.pdf

4 ADB TA-9106 AZE: Report IV: Consultation on Draft Beneficial Ownership Definition, 3 June 2019
http://files.hssk.gov.az/beneficialownership/842-BO_4-c_hesabat ENG.pdf
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International good practice in the mechanisms for implementing and
administering a BO register is still evolving. There are only three operating
registers worldwide, in Denmark, Ukraine and the United Kingdom (UK). In
assessing international good practice, this report draws on the experience of
initiatives to implement BO disclosure in selected comparator countries and
guidelines/directives developed by selected international institutions and
initiatives. The countries are Australia, Indonesia, the Kyrgyz Republic,
Mongolia, the UK, Ukraine and Zambia. The international institutions and
initiatives include the Extractive Industries Transparency Initiative (EITI), the
European Union (EU) and the Financial Action Task Force (FATF).

The elements required for the mechanisms to implement and administer a BO
disclosure regime are:

(a) the architecture for hosting the BO register such as an existing corporate
register,;

(b) disclosure details, including those related to politically exposed persons
(PEPs), such as name, address, nationality and other details as well as
whether PEPs are specifically included and how they are defined;

(c) data collection framework;

(d) verification process;

(e) publication mechanism including whether BO information is publicly
available and for free;

() sanctions for failure to report or reporting misleading information; and

(g) the legislative process used to enact BO disclosure, including legal
impediments.

Azerbaijan has an existing, sophisticated legal entity register, being the State
Register of Legal Entities (State Register) maintained with respect to
commercial and public legal entities by the Ministry of Taxes (MOT). The
Consultants consider that the State Register forms a suitable basis for the
proposed PBOR, as it already has the architecture and requisite governance
regimes. Therefore, the Consultants recommend that the PBOR is built onto,
and managed alongside, the State Register, by MOT.

In this report, the Consultants have recommended a data set which should be
collected in relation to each reporting entity. This data is subdivided into three
categories:

(a) data to be collected on the legal entity:
(i) name of entity;
(i) legal address of entity;
(i) legal form of entity; and
(iv) tax identification number (also considered a registration number).

(b) data to be collected about legal ownership:

() name, surname and patronymic, citizenship or residence of each
shareholder;



(i) name, surname, patronymic, citizenship and residence of each
authorized representative of the entity;

(i) legal address, legal form and information on registration of entity
established by legal entity within the territory of Azerbaijan or
outside of Azerbaijan; and

(iv) details of share capital of other stock.

(c) datato be collected about beneficial owners:

(i) full name of the beneficial owner;
(i) date of birth;
(i) national id number;
(iv) nationality;
(v) country of residence;
(vi) contact address;
(vii) size of interest (including the interests of any family members or
persons closely associated with them); and
(viii) additionally, in the case of a PEP:
(A) reason(s) why a person is considered a PEP;
(B) date on which the person first became a PEP; and
(C) names and interests of any person with whom the per sonod s
interest has been aggregated (e.g. family members and persons
closely associated with them).

9. The Consultants have also considered international good practice in the
collection of data and identified key strategic benefits to having a register which
would enable future interoperability with other ¢ o u n t BQ regssi@rs. The
Consultants have recommended that Azerbaijan should take into consideration
Open Ownership®, an organization driven by leading civil society organizations
and initially funded by the UK Governmentd Department for International
Development. It is supporting the development of a standardized data format for
the storing and sharing of BO data, called the Beneficial Ownership Data
Standard (BODS)®.

10. A key challenge for any register of data is ensuring completeness and accuracy
of initial data collected, as well as its integrity over time by ensuring that data is
periodically updated. This is achieved through a robust verification process and
periodic requests for updates from registered entities and individuals. However,
none of the three currently operating BO registers in Denmark, Ukraine and the
UK has an effective verification regime. The verification challenge arises from
various factors, including:

(@) reporting e n t i unfaneilijrity with the concept of BO;
(b) complex corporate structures;

(c) the volume of information to verify;

(d) the lack of a single source for verification evidence; and

5 https://www.openownership.org
6 https://standard.openownership.org/en/v0-1/
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(e) the need for continuous verification.

11. The Consultations have identified:

12.

13.

(a) four separate layers where verification can take place:

() data submission;

(i) oversight of the register;
(i) enforcement; and

(iv) public scrutiny.

(b) eleven elements for a BO register verification system:

(i) accurate data entry;

(i)  confirmation of identity and right of submitter to make submission;
(i) annual reconfirmation;

(iv) obligation to report changes in a short time period,;
(v) obligation on legal entity to maintain records;

(vi) identification of any (if any) red flags;

(vii) spot checks;

(viii) obligation to report unusual activity;

(ix) enforcement of reporting obligations;

(x) public scrutiny of register; and

(xi) commercial pressure.

Based on this framework, the Consultants have recommended:

(a) twelve verification measures to be implemented as part of the mechanisms
forAzer bakPBOR:NOG S

(i) pre-populated drop-down menus;

(i)  mandatory data fields;

(i) standard method for transliterating foreign names;
(iv) data range checks;

(v) annual re-confirmation;

(vi) changes reported within 40 business days;

(vii) maintain records;

(viii) identify red flags;

(ix) screen information against other sources;

(X) spot checks;

(xi) effective enforcement; and

(xii) legal obligation to report errors/unusual activity.

The overarching premise of the BO register is that it should be an open, publicly
available register. However, stakeholders in Azerbaijan are not alone in raising
concerns that giving access to certain personal information about individual
beneficial owners can create personal safety risks for those individuals, as well
as opening them up to identity theft. The Consultants have taken in account
international good practice in this area and recommended a solution whereby
certain data is filtered out from the information that is accessible by the public.



14.

15.

16.

This data about individual beneficial owners should still be collected, as it forms
an important element of the verification process. However, information such as
residential addresses and national identity numbers should not be made publicly
visible. In addition, in certain narrowly defined circumstances, individuals should
be able to request that all information is redacted from the register. These
circumstances would include where beneficial owners could demonstrate a real
threat to their personal safety as a result of information that is made public
through the BO register. However, the information would remain available to law
enforcement authorities. Moreover, such exemptions are typically granted in
exceptional circumstances only.

The international trend is towards public BO registers being freely accessible
without the need to pre-register or set up an account. The three operational
registers all operate on this basis. The Ukraine BO register does charge a fee
for access to a more detailed set of information. The Danish and UK registers
charge legal entities for submitting information as both registers are required to
cover their operating costs. The Consultants understand that there is no
requirement for the relevant agencies in Azerbaijan to meet their costs. So,
levying a fee for access or for submission of information is not relevant in the
Azerbaijan context.

The Consultants have also considered enforcement, and specifically the penalty
regime for failure to report, or false reporting. Having considered the existing
penalty regimes associated with the State Register, other relevant local penal
codes and international good practice, the Consultants are recommending a
multi-layered regime comprising three forms of penalties:

(a) failure toregister the required BO information should, as a minimum, attract
the same penalties as failure to comply with the 2003 Law on State
Registration and the State Register of Legal Entities ( fi tLhweon State
Registrationo)

(b) a suite of further direct penalties for more serious cases, including
disqualification either from the applicable tender process or for all tenders
in a set period for severe cases, cancellation of contracts not yet started
and termination of contracts already in place and turnover-based fines; and

(c) penalties supporting indirect enforcement, requiring companies to take

reasonable stepstoconfrmcont ractorB@/ supplierso

In conclusion, the Consultants recognize that there are specific areas in which
the Government of Azerbaijan (GOA) faces a choice on implementation without
deviating per se from international good practice. These areas include:

(a) extent of public and open access;

(b) specific data to be collected and disclosed;
(c) mechanisms for data collection;

(d) elements of the verification process;

(e) exemptions to safeguard personal safety; and
(f) a penalty regime for non-compliance.



17. Together with the recommended draft legislation dealt with in Report VI (under
preparation), these areas will be the subject of a 2nd consultation event to be
held in September 2019. Based on the recommendations and possible
alternatives presented in this Report V (as well as in Report VI), it will be for all
relevant stakeholders, whether governmental bodies or non-governmental
organizations, corporate business or individuals, or otherwise to consider them
carefully. The consultative process aims to guide the G O A ascision-making
authorities in their way forward while ensuring the best achievable broad-based
support. Based on feedback received during the 1st consultation event in
February 2019, the 2nd consultation event of September 2019 was preceded
by stakeholder awareness events that took place on 24-27 June 2019. Report
VII (currently under preparation will provide details of these events).
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FATF Financial Action Task Force
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MOJ Ministry of Justice
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MSG EITI Multi-stakeholder Group

OECD Organisation for Co-operation and Economic Development
PBOR Public beneficial ownership register

PEPs Politically exposed persons

PSA production sharing agreement

PSC Register Persons of Significant Control Register (United Kingdom)
RBOD Roadmap for Beneficial Ownership Disclosure

SOFAZ State Oil Fund of the Republic of Azerbaijan

SPV Special purpose vehicle

State Register State Register of Legal Entities in Azerbaijan
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1. Introduction

a. Background

1.1. The Consultants are pleased to present this Report V providing
detailed options and making recommendations for the mechanisms to
establish and administer a public beneficial ownership register (PBOR)
for Az e r b a exjraatimediredustries. This report builds on Report I
(International Good Practice for Beneficial Ownership Disclosure
Systems) dated 21 September 2018 (footnote 2), Report Il (Draft
Beneficial Ownership Definition) dated 28 November 2018 (footnote 3)
and Report IV (Consultation on Draft Beneficial Ownership Definition)
dated 3 June 2019 (footnote 4). Report V is produced in line with the
Terms of Reference (TORs) and Report | (Inception Report) dated 20
August 2018.7

1.2. ADB is funding the project following a request from State Oil Fund of
the Republic of Azerbaijan (SOFAZ) as Implementing Agency under
the auspices of A z e r b a Mipisérynod Binance (MOF) as Executing
Agency, to support the implementation of further transparency
measures in the ¢ o u n textyadige industries. ADB selected the
Consultants led by BDO to undertake the Roadmap for Beneficial
Ownership Disclosure (RBOD) implementation project.

b. Challenge®f Implementinga BeneficialOwnershipRegister

1.3. Having reached in-principle agreement on the draft definition of
beneficial owners for Az e r b a iextractivéd sdustries, the next
challenge is to design and implement a regime to collect, verify and
disclose information about such beneficial owners.

1.4. The initial step is to decide the architecture and ownership of a
beneficial ownership (BO) register, and this will dictate some of the
subsequent decisions such as the mechanisms for collecting and
disclosing BO information. At this stage, the Government of Azerbaijan
(GOA) should ask itself whether it requires a standalone register, or
one that would be built onto the State Register falling under the purview
of the Ministry of Taxes (MOT). Ownership is important, as the register
must be established and then administered, and those involved in
these responsibilities are important stakeholders during the
development and operational stages.

1.5. The next step is to decide on the type(s) of the BO information to be
collected, how that information is collected, verified and then made
public. It will also be important to decide whether all collected
information will be made public, or whether certain information (e.g.

7 ADB TA-9106 AZE Report |: Inception Report, 20 August 2018:
https://www.oilfund.az/storage/images/iakdpnp8dx.pdf
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private address and contact details of beneficial owners) will be visible
only to dedicated government agencies (e.g. tax and law enforcement
authorities) for personal security considerations.

c. Purposeand Scopeof the Report

1.6.

1.7.

1.8.

The purpose of this report is to set out options and make
recommendations for the mechanisms to establish and administer a
PBOR in relation to the extractive industries that is consistent with
A z e r b agtajedpolitysgoals and national objectives, as well as with
its legal and regulatory systems, and that is pragmatically capable of
being implemented and administered. The recommended mechanisms
reflect the outcomes of the consultation process on the - in principle -
agreed draft definition of BO carried out from December 2018 to
February 2019. This draft definition is provided in Appendix 1.

This report also lists various alternative approaches for specific key
elements of the mechanisms. The aim is to provide key stakeholders
with a platform for consultation on the substance of the essential
elements of the mechanisms, alongside the draft legislative proposals
(to be detailed in Report VI which is under preparation concurrently),
as part of the 2nd consultation process proposed to occur from
September until November 2019. The engagement of all stakeholders
in such consultative process aims to guide the G O A @excision-making
authorities in their way forward while ensuring the best achievable
broad-based support.

The report is structured as follows:

() Chapter 1 sets out the background of this stage in the process to
implement A z e r b aRBOB forGts extractive industries;

(i) Chapter 2 provides a brief summary of key policy drivers and
national goals that have led to the international movement for BO
disclosure and that drive the specific approaches adopted by
sovereign nations to date;

(i) Chapter 3 sets out the constituent elements of the mechanisms
for implementation and administration of a BO disclosure regime
and summarizes international good practice for each of these
elements;

(iv) Chapter 4 considers the architecture and administration of the
existing legal entity register in Azerbaijan, and sets out options on
how a new PBOR might build on, and work in conjunction with,
the State Register;

(v) Chapter 5 considers the reporting framework, including the
options for a reporting template;

(vi) Chapter 6 sets out the options on what data needs to be collected
in the PBOR;

(vii) Chapter 7 considers data integrity and verification, constituting
the most challenging aspects of BO disclosure, where there is
limited evidence of established international good practice to

12



1.9.

benchmark against. This chapter considers available options
formulated by applying the Cons ul texpertise 6and
experience;

(viii) Chapter 8 considers access to the data recorded in the PBOR
and potential legal and personal security issues arising from
public disclosure thereof;

(ix) Chapter 9 considers the mechanisms to ensure compliance with
the requirements of the register, incentives and penalties for non-
compliance;

(xX) Chapter 10 sets out the Con s u | t racomneer@dations on the
mechanisms to establish and administer Az e r b a PBOR fot6 s
the extractive industries comprising legal entities engaged in the
S e c t upstréam, midstream supply chain activities;

(xi) Appendix 1 reflects the - in principle - agreed draft BO definition
for Az e r b aextraetivedngustries;

(xii) Appendix 2 sets out a range of options relating to BO
mechanisms; and

(xiii) Appendix 3 provides an example of a reporting template to collect
relevant BO information.

This Report V will allow relevant stakeholders (i.e. MOT, MOF, other
relevant line ministries, SOFAZ, Extractive Industries Transparency
Commission [EITC], players active in the extractive industries, civil
society organizations [CSOs] and interested private citizens) to
understand the range of options available for suitable BO disclosure
mechanisms by establishing and administering a PBOR that are
practical within Azerbaijand frevailing legal context and business
environment.

13



2. Policy Considerations Relevant for the Introduction of a
Mandatory Beneficial Ownership DisclosureRegime

2.1. Any new legislation addressing the need for a national BO disclosure
regime must address national concerns in a way that meets
government policies and priorities. The Extractive Industries
Transparency Initiative (EITI) introduced the 2016 EITI Standard,
which recognizes this and requires that EITI implementing countries
set out their g o v e r n mpelioyta® a precursor to the publication of
any roadmap and implementation of the disclosure of BO information
by the deadline of 1 January 2020. Despite Az e r b a withdrawal
from EITI, GOA appears to have remained committed to transparent
revenue reporting activities relating to the ¢ o u nt exiya6tise
industries, including the disclosure of BO.

2.2. Key elements of relevant recent Azerbaijani legislation and GOA
declarations demonstrating this continued commitment include:

(a) Azerbaijan6 RBOD issued in December 2016;8

(b) the i Nat iAotionaPlan on Promotion of Open Governance in
2016-2 0 1;8Baad

(c) the preamble to the Decree of the President of the Republic of
Azerbaijan on Additional Measures on Increasing Transparency
and Accountability in the Extractive Industry dated 5 April 2017.%°

all of which explicitly support transparency in the extractive industries,
whilst recognizing that further work is needed to achieve this aim.

2.3. The focus, content and detailed design of a generally accepted BO
regime is likely to be driven by competing policy aims!! and power
ratios among key stakeholders, including a desire to:

(a) improve the investment climate and public trust in business;*?

(b) reduce reputational and other risks and comply with international
treaty and other obligations;

(c) prevent corruption and illicit financial transactions;

(d) improve the rule of law;

8 https://eiti.org/sites/default/files/documents/beneficial ownership roadmap - azerbaijan.pdf

9 http://www.e-gqanun.az/framework/32647

10 https://president.az/articles/23288

11 A summary of the stated policy goals of various implementing countries can be found in Annex 3 to a
report prepared by Kalikova & Associates (Analytical Note i implementation requirement for the disclosure
of information about beneficial owners in the mining sector in the Kyrgyz Republic). Publicly available
directly from Kalikova & Associates who are contactable at: http://www.k-a.ka/

12Seealso UK Govii Tr ans pand eustcGovernmentRe s ponseao
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/30429
7/bis-14-672-transparency-and-trust-consultation-response.pdf

14
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(e) protect the integrity and transparency of financial systems;*3

(f) increase trust and accountability in government and the civil
service,;

(g) enhance revenue collection;*

(h) protect privacy, especially where the person or persons
concerned may be at risk resulting from any BO disclosure; and

(i) prevent conflicts of interest due to the undue influence (e.g.
licensing and/or contracting extractive industries).

2.4. In summary, the collection and subsequent disclosure of BO
information is increasingly accepted as good international practice
meeting rising expectations of transparency and good governance
from multilateral institutions and initiatives, public and private sources
of domestic and international funding and investment, as well as from
civil society in general.

13 https://www.g20.org/sites/default/files/media/g20 high-
level principles on_beneficial ownership transparency.pdf
14 See EITI Secretariatfi Be n e Ownership i R e v e avthoiStargls Wh e r Aprd 2016.
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3. ConstituentElementsof the Mechanismdor the Implementation
and Administration of a BeneficialOwnership DisclosureRegime
and International GoodPractice

a. Introduction

3.1. This chapter sets out the constituent elements necessary for the
implementation and administration mechanisms of a BO disclosure
regime. Report Il (footnote 2) described international good practice in
relation to each of these elements based on the review of practices
applied by comparator countries or advocated by international
initiatives and organizations. It includes examples of BO disclosure
arrangements  from  selected comparator countries and
guidelines/directives developed by selected international institutions
and initiatives. The countries are Australia, Indonesia, the Kyrgyz
Republic, Mongolia, the United Kingdom (UK), Ukraine and Zambia.
The international institutions and initiatives include the Extractive
Industries Transparency Initiative (EITI), the European Union (EU) and
the Financial Action Task Force (FATF).

3.2. There are few examples of already established effective BO disclosure
mechanisms, especially outside EITI affiliated countries. At present,
amongst the comparator countries, only the UK and Ukraine have
implemented BO data collection and reporting mechanisms based on
legislation.*® The UK appears to have implemented the more effective
mechanism as it has captured almost all UK-registered companies and
an initial investigation by Global Witness, a leading CSO, seems to
indicate a very low non-compliance rate of around 1%.'® Global
Witness has played a leading role in advocating for enhanced
transparency in the extractive sector. Its report on the Angolan oil and
gas sector in 199917 was one of the triggers for the formation of EITI.

3.3.  Regarding mechanisms for BO disclosure, international good practice
encompasses:

(&) aclear definition set out in law;

(b) BO information being available to law enforcement agencies and
tax authorities as a minimum, albeit that there is a tendency
towards public access to registers; and

15 In addition, Denmark has also implemented a public BO disclosure regime.

16 Global Witness, The Companies We Keep, https://www.globalwitness.org/en-
gb/campaigns/corruption-and-money-laundering/anonymous-company-owners/companies-we-keep/
17 Global Witness, A Crude Awakening, 1 December 1999, https://www.globalwitness.org/en-
gb/archive/crude-awakening/
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(c) ageneral application to upstream activities in the extractive
sector.18

3.4. The elements required for the mechanisms to implement and
administer a mandatory BO disclosure regime are:

(&) the architecture for hosting the BO register, such as an existing
corporate register;

(b) disclosure details, including PEPs, such as name, address,
nationality and other details as well as whether PEPs are
specifically included and how they are defined,;

(c) the data collection framework;

(d) verification processes;

(e) publication mechanisms, including whether BO information is
publicly available and for free;

(f)  sanctions for failure to report or reporting misleading information;
and

(g) the legislative process used to enact BO disclosure, including
legal impediments.

b. Architecturefor hostingthe BOregister

3.5.  Countries implementing a BO register face the choice of adding the
register to an existing platform, such as a legal entity register or
establishing a separate registry system. Amongst the comparator
countries considered for this report, examples of both practices can be
found. Indonesia, Ukraine, the United Kingdom, and Zambia have
opted to extend their existing company registers to include the BO
registry. In all these cases, the government is implementing a BO
registry that covers the entire economy, rather than just the extractive
sector.

3.6. Countries, such as the Kyrgyz Republic and Mongolia, that are
implementing extractive sector-only BO registers, are establishing
stand-alone systems. Likewise, some other EITI implementing
countries are setting up separate systems that cover only the extractive
sectors in order to meet their EITI obligations. The EITI requirements
only cover companies participating in the i u p s t rsegmentoof the
extractive sector (i.e. legal entities applying for or holding extractive
licenses). This brings a relatively small number of companies in scope
for reporting (as compared to an economy-wide register). A stand-
alone approach in these circumstances may be more economical and

18 As per paragraph 4.4 of the Inception Report, the Co n s u | $capa of svd@rk also includes focus on
midstream sector activities from a BO perspective. In this regard, however, the Consultants have not found
any evidence that such midstream sector activities have been included in the comparator countries and
organizations examined for the purpose of this Report Il where BO disclosure regimes focus on the
extractive sector only.
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require less infrastructure to implement, maintain and administer. This
approach may however not be appropriate for a regime, such as that
proposed for Azerbaijan, where the number of reporting legal entities
will likely be larger as it includes not just fupstreamq@ but also
fimidstreamoand fsupply chainoactivities.?

3.7. The other consideration when choosing between adding the register to
an existing system or creating a stand-alone system is the level of
sophistication of the company register already in place. Countries,
such as Denmark and the UK for example, have well developed
existing company registers and found it easier to add on the BO
reporting system. Countries that do not have electronic company
registers,?® or lack a well-developed corporate reporting culture,
experience more difficulty in implementing an effective BO register
and, therefore, typically opt for a stand-alone register. This is the case
for Kyrgyz Republic and Mongolia which have chosen stand-alone
solutions, also because their registers are limited to the extractive
sectors only.

c. Disclosuredetails

3.8. Amongst comparator countries and organizations, there is a high
degree of alignment on the basic information to be collected on each
BO. This includes name, date of birth (DOB), address, nationality and
level of ownership. While name, level of ownership and/or control and
address are common to most regimes, the inclusion of other details
shows less consistency. Other details demanded by some country
regimes additionally include nationality, some form of unique
identifying number (e.g. national identity card or passport), occupation
and DOB.

3.9. Except for Indonesia, the UK and Zambia, there is also a high degree
of alignment on the need to separately identify PEPs. While separate
identification of PEPs is not required for the U K éregister, however, it
is worthwhile noting that there is an existing robust system in place for
parliamentarians, ministers and senior public servants to disclose their
financial interests, including BO.

3.10. Table 1 below contains a summary of the disclosure details in the
comparator countries and organizations/initiatives.

19 Or where there are ambitions to extend the scope to the whole economy
20 This is not the case for Azerbaijan, as although the State Register allows paper submissions, once
checked these are added to the electronic register.
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Table 1. Summary of Disclosure Details including PEPs
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3.11.

3.12.

3.13.

Countries have adopted a variety of approaches to data collection and
disclosure mechanisms. Australia requires companies to record details
and make them available on request. Indonesia, Ukraine, UK and
Zambia have bolted disclosure onto existing company registers. Some
EITI countries have established separate reporting systems or added
it to their annual EITI reporting process. Choices about the data
collection framework are informed by the scope of companies required
to report and the architecture that will host the register.

As noted in paragraphs 3.5 and 3.6 above, countries that have
implemented mandatory BO disclosure regimes, applying to significant
numbers of companies or having their whole economy in scope, have
opted to incorporate the BO requirements into an existing company
register. This has allowed the extension of the company reporting
system to BO, as is the case for the UK. Indonesia, Ukraine and
Zambia have also bolted BO registries onto existing company
registers. Other EITI implementing countries have opted to establish
tailored data collection systems to meet EITI requirements that are
separate to existing company registers, albeit that in some cases they
are part of existing systems to collect other data required for EITI
reporting purposes.

In countries where BO disclosure is limited to the extractive sector (e.g.
in most EITI implementing countries), the scope of companies obliged
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to report has been limited to those involved infi u p s t actvéitiesdi.e.
applying for exploration licenses or engaging in the exploration and
production of oil, gas or minerals). The EITI Standard defines the scope
of companies as: ftorporate entity(ies) that apply for, or hold a
participating interest in, an exploration or production oil, gas or mining
license or contractd This is, for example, the scope of companies
required to disclose BO in the Kyrgyz Republic.

3.14. Other companies involved in the extractive sector, such as service
providers and other suppliers, are captured by default where the BO
register extends across the whole economy, as is the case with the UK.
In this case, however, only companies that are incorporated in the UK
are captured. By design, the BO disclosure system proposed for
Azerbaijan will require more legal entities active in the countr yos
extractive industries to adhere to mandatory reporting as it includes not
just upstream activities, but also midstream and supply chain activities.

e. Verificationprocess

3.15. Verification is the biggest challenge facing the implementation and
administration of mandatory BO disclosure regimes. Verification is a
continuous process that includes at least four different layers and 11
elements of activity. Effective verification is essential for a BO register
to be a reliable tool to enhance transparency for investors and to
combat corruption and financial crimes. None of the existing
operational BO regimes has an effective verification process in place
and so there is little experience on which to base international good
practice. Elements of verification are in place in some registers, for
example, the UK register has measures to reduce the scope for data
entry errors, to report inaccurate information, to ensure timely updates
and to require annual confirmation of the accuracy of information held.

f. Public access

3.16. International good practice also appears to be moving in the direction
of public access to BO registers. In all comparator countries considered
(except Australia), the BO register is publicly available with safeguards
to protect privacy and avoid security threats. For example, residential
addresses and full dates of birth are typically excluded from the publicly
available information. In addition, the EITI Standard calls for a public
register and all implementing countries will have to introduce this by
2020. The EU has also legislated for public access in its Fifth Anti-
Money Laundering Directive (AMLD5), meaning that all EU member
states will eventually have publicly available registers. Furthermore, all
countries studied that have (or are in the process of establishing) BO
registers, access is free (i.e. no fee is charged for information that has
been mandated for publication). In the case of Ukraine, basic
information is free to access however, a fee is charged for access to
more detailed information.
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3.17. When first established, the UK register charged a small fee for access
but that has now been abolished under pressure from civil society who
argued that a fee excluded effective use of the register by civil society,
the media and ordinary citizens. Countries that have introduced BO
requirements for anti-money laundering reasons i.e. to comply with
FATF requirements have typically only allowed access to relevant
agencies such as law enforcement or the tax authorities and not
legislated for public access. Australia provides a third approach, which
obliges companies to maintain a record of their beneficial owners and
make it available on request to members of the public, as well as to law
enforcement authorities. This is an approach which is also adopted by
other countries (e.g. Singapore and Canada) under their respective
anti-money laundering laws; placing the obligation on companies to
maintain records of their beneficial owners.

g. Sanctionsand penalties

3.18. Most of the existing or proposed mandatory BO disclosure regimes
contain provisions for sanctions and penalties in the event of non-
compliance with the regime. Non-compliance includes failure to meet
deadlines for reporting information, inaccurate reporting and failure to
report information. Penalties are typically administrative fines. Non-
compliance on the part of an individual or a company can also provide
a red flag to law enforcement authorities and provoke further
investigations into suspected wrongdoing, such as corruption or other
financial crimes, especially in cases where there are other grounds
adding fuel to such suspicion.

h. Legislativeapproach

3.19. To date, the voluntary approach has failed to bring about adequate
levels of BO disclosure. One of the significant findings from E | T pildt
project completed in 2015 is that the absence of a legally mandatory
obligation has been a significant factor inhibiting companies from
complying with requests for BO information. Consequently,
international good practice is moving in the direction of legislating
and/or regulating mandatory BO disclosure, driven by a desire to
improve the investment environment, including in the extractive sector
and to combat money laundering and other illicit financial flows in all
parts of the economy.

3.20. EITIimplementing countries are moving from voluntary enforcement of
the EITI Standard 2016 (EITI Standard)?! to embedding the obligations
in their legislation, especially on BO. As noted above, Indonesia has
introduced a presidential decree on BO disclosure. The Kyrgyz
Republic has amended its Law on Subsoil Use to establish a beneficial

21 https://eiti.org/document/eiti-standard-requirements-2016
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3.21.

3.22.

ownership register for the extractive sector. While Zambia has already
legislated mandatory BO disclosure as well, Mongolia is currently in
process of enacting EITI-specific legislation.

In countries that have legislated mandatory BO disclosure regimes, the
typical route has been to amend existing laws rather than introduce a
stand-alone law. An exception is Ukraine, which has introduced a
stand-alone law to implement BO disclosure. Both Zambia and the UK
enacted amendments to existing company laws to introduce
mandatory BO disclosure requirements. This approach usually
includes adding mandatory BO disclosure requirements to existing
systems. As previously noted, the Kyrgyz Republic has amended its
Law on Subsoil Use. It initially amended provisions concerning the
acquisition of licenses. This law was recalled by the President and the
subsequent law, which has been enacted, requires both applicants for,
and existing holders of, extractive licenses to disclose their beneficial
owners. The new law also requires the publication of this BO
information.

Whilst a legislative basis does not guarantee a high level of compliance
(as the case for Ukraine has demonstrated, where despite legislation,
compliance levels remain low), a clear legislative basis does seem to
be a pre-requisite to the introduction of a successful BO disclosure
regime.
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4. Consideratiors for Architecture and Custody of a Beneficial
Ownership Rajister

4.1.

Azerbaijan already has a sophisticated legal entity registry reporting
regime that requires legal entities to report and then update relevant
information. This existing structure provides an established, resourced
and understood framework and in this Chapter, the Consultants
provide background to the existing regime before considering whether
it provides an appropriate architecture within which to fit a mandatory
BO disclosure regime.

a. TheStateRegisterof LegalEntitiesand Ministerial Accountabilities

4.2.

4.3.

4.4.

4.5.

Under the Civil Code of Azerbaijan and the Law on State Registration,
an entity must complete state registration in order to obtain legal
capacity. Engaging in commercial business activities without
registration for tax purposes may lead to administrative or criminal
liability depending on the value of any tax evaded. Non-commercial
legal entities are also explicitly prohibited from carrying out any activity
before state registration has been completed.

Presidential Decree No. 48 of 2004 on Application of the Law on State
Registration, most recently amended in July 2019,%? appoints MOT?3
to administer the State Register with respect to commercial legal
entities (whether Azerbaijani, or the representative offices/branches of
foreign commercial legal entities) whilst the Ministry of Justice of the
Republic of Azerbaijan (MOJ)?* administers the State Register with
respect to non-commercial legal entities (whether Azerbaijani, or the
representative offices/branches of foreign non-commercial legal
entities).

Until 2008, MOJ oversaw the entire State Register. The division of
accountability between the two authorities occurred in 2008 when GOA
introduced expedited registration procedures for commercial legal
entities in order to improve the investment climate in the country and
allow the introduction of afi o rweé n d pegistration and maintenance
system for commercial legal entities overseen by MOT.

In 2017, following the introduction of the concept of public legal entities
(i.e. publicly owned companies such as State Agency of Motor Ways

22 hitp://e-qanun.az/framework/6011 - there have been 20 amendments to the decree, the most recent

enacted on 4 February 2019, http://e-ganun.az/framework/41134

28 Within MOT, this function is carried out by the Department on Registration of Legal Entities of the
National Revenue Department.

24 Head Office of the Registration and the Notary Services under MOJ.
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4.6.

4.7.

of Azerbaijan,®® Food Safety Institute of Azerbaijan,?® Azerbaijan
National Antidoping Agency?’) into Azerbaijani law, MOT was also
made responsible for maintaining the State Register with respect to
public legal entities. Registration of public legal entities occurs
automatically once the legal act of GOA or the municipality establishing
the public legal entity enters into force.

Registration of non-commercial legal entities managed by MOJ is a
more lengthy and cumbersome procedure compared to registration of
commercial legal entities. For example, the registration of branches or
representative offices of foreign non-governmental organizations
requires that the head office enters into an agreement with the GOA
before registration can occur.

Extractive industry companies involved in upstream activities, as well
as any other companies involved in the extractive industryd midstream
and supply chain activities falling under the proposed mandatory BO
disclosure regime should already be registered in the State Register
as commercial legal entities.

Operation of The State Registerof Commercial egalEntities?®

4.8.

4.9.

The Law on State Registration has been in force since 2004 and has
been subjected to numerous amendments simplifying the process of
registering commercial legal entities.?® Within the central apparatus of
MOT, the Department on Registration of Legal Entities (DRLE) is
supported by the Department of State Registration and Control over
Record Keeping. Although the latter is not engaged directly in the
maintenance of the State Register, it provides methodological and
organization support. In addition, DRLE is supported by registration
departments of MO T Gegional offices. The maintenance of the State
Register for certain types of legal entities®® is within the exclusive
jurisdiction of DRLE only, as regional departments are not entitled to
deal with registration and filing matters relating to these companies.

DRLE has a staff complement of 26 dedicated officers involved in
activities relating to the State Register and the 12 regional tax
departments of MOT have a further 36 officers involved in receiving
and processing information on commercial legal entities. These staff
receive, enter, maintain and verify information into the State Register,

25 hitp://e-ganun.az/framework/37328

26 http://e-ganun.az/framework/38867

27 http://le-ganun.az/framework/34360

28 |t is anticipated that all in scope entities will be commercial or public entities and so fall within the
jurisdiction of the MOT.

29 |n case of non-commercial entities amendments seem to have taken the opposite direction of de facto
strengthening the state control over non-commercial entities.

30 Including entities with foreign investments, branches and representative offices of foreign legal entities,
industrial and financial groups, banks, investments funds and audit companies.
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both during the initial registration process and when information is
updated, as required by the relevant law. They are also responsible for
documenting violations and submitting such cases for enforcement
action to the authorized officers of National Revenue Department of
MOT or to courts, as appropriate. The State Registerd efficers actively
monitor: (i) late submission of information; (i) submission of
incomplete, incorrect or false information; and (iii) submission of false
declarations of solvency in the course of liquidation of legal entities.

4.10. Information may be submitted to DRLE directly, to DRLE officers
located at so-called Msano Service Centers (i.e. service centers
established for providing state services in a transparent, unified and
expedited order)®! or to the regional offices of MOT in a paper-based
form. The officers review any paper-based documents submitted and
immediately advise applicants if there are any issues that need to be
addressed. Once the information in paper form is accepted, it is then
uploaded in the electronic PBOR by the DRLE officers. Information
may also directly be submitted electronically through the online portal
of the MOT.%?

411. The Con s ul teeommended approach is to introduce a stand-
alone law that amends the Law on State Registration and other
relevant laws.®® Such law will introduce a binding legal obligation
requiring the registration of BO information that reflects international
good practice. This binding legal obligation will be backed up by a
specific penalty regime which is set out in detail in Chapter 9.

4.12. The recording and management of this increased volume of data will
increase the workload of DRLE. However, as it adopts well understood
processes and uses existing platforms (both paper-based and
electronic), it is likely to be the most efficient approach and to present
the least challenge for the BO disclosure implementation. The
proposed approach (amending existing legislation and building on the
existing State Register) has been discussed with DRLE and is in line
with their expectations.

4.13. A clear legislative basis, a clear ministerial and departmental
accountability, demonstrated experience in handling large volumes of
data, established public data access (to the degree that it would not
adversely impact the personal safety or security of individuals) and the
use and management of electronic tools® provide comparative

31 https://asan.gov.az/en ( i A sisatinedAzerbaijaniwordforieasy o) .

32 Through the e-taxes.gov/en portal.

33Such as the Law on Commercial Secrecy, the Tax Code, the Code of Administrative Offences, the Law
on Energy and the Law on Subsail, etc.

34 According to the State Register, around 80% of all applications to the State Register were made
electronically as of May of 2019.
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advantages for building the PBOR onto the existing State Register.
Nonetheless, as is the case with most state registration systems, the
ability to monitor and identify incorrect or false information at an early
stage remains challenging.

c. Contentsof the State Registerof Commercialegal Entities

4.14. According to the Regulations on Maintenance, Use and Security of the
State Register of Legal Entities,*® the State Register is maintained in
paper and electronic formats and includes the following information on
commercial entities:

(a)
(b)
(c)
(d)
(€)
(f)

(¢);

(h)

(i)

()
(k)

()
(m)

(n)

name of entity;

legal address of entity;

legal form of entity;
financial year;36
tax identification number (also considered a registration number);
legal ownership, depending on whether the shareholder is:

() a natural person: name, surname and patronymic,

citizenship or residence of each shareholder;

(i) alegal entity: name, legal address and registration details;

(i) the state: name of the responsible state body; or

(iv) a municipality: name and official address of municipality;
name, surname, patronymic, citizenship and residence of each
authorized representative (i.e. the sole chief executive officer or
members of the management board) of the entity;

legal address, legal form and information on registration of
subsidiaries, branches or representative offices established by
the entity within the territory of Azerbaijan or outside of
Azerbaijan;

information on final decision of the court on application of criminal
sanctions in the form of prohibition to engage in certain activities
issued with respect to subsidiaries, branches or representative
offices of a legal entity;

information on liquidation process (as may be applicable);
information on prohibition for the entity to conduct reorganization
and/or liquidation and information on criminal sanctions applied
to the legal entity in the form of prohibition to engage in certain
activities;

information on liquidation (as may be applicable);

amendments to constituent documents and to all registrable
information;
size of each p a r t mantribsition in a commercial partnership;

35 Approved by the Cabinet of Ministers Resolution No. 70 dated 13.04.2005 (http://e-
ganun.az/framework/9596).

36 For commercial legal entities in Azerbaijan, the fiscal year is currently aligned with the calendar year,
meaning that this information is not particularly meaningful at present. However, should this change in the
future, the information becomes more important.
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(o) size of charter capital, size of contributions of each participant or
shareholder of a limited liability company or joint-stock company;
and

(p) in case there is a board of directors (supervisory board) i name,
surname, patronymic and residence address of each member.

4.15. As noted above, since 2008 the maintenance of the State Register of
commercial legal entities has been entrusted to MOT which uses the
tax identification number as the unique identifier for each entity
included in the register.

d. Filingdeadlinesand penaltiesfor the State Registe#’

4.16. The Law on State Registration obliges relevant entities®® to provide the
required information on first registration and then within 40 business
days of any change in the registered information. If the liquidation
procedure is commenced with respect to an entity the words i under
| i qui dre taddedrioothe title of the legal entity for public notice
purposes. Once the process of liquidation is completed the entity is
recorded in the State Register as fiquidatedo ,and its historical
information remains publicly accessible.

4.17. Article 405 of the Code of Administrative Offences imposes penalties
ranging from AZN 1,000-2,000 ($589-1,178) on authorized officers and
from AZN 2,500-3,000 ($1,47-1,768) on legal entities that fail to file the
necessary information or required supporting documents on time.
Failure to comply with the obligation to report the relevant information
may be for different reasons, ranging from lack of awareness or
negligence to attempts to disguise tax avoidance or money laundering.
Failure to comply with the registration requirements does not in and of
itself provide conclusive evidence of any offence. However, it will be a
red flag indicating that the relevant authorities should review the
situation further. This may result in the discovery of a related financial
crime, such as money laundering, tax evasion or corruption which may
then be prosecuted under the provisions of any relevant laws (see 9.4
(i) for further discussion). Also, Article 403 of the Code of
Administrative Offences imposes a penalty of AZN 700 ($413) on
natural persons and AZN 4,000 ($2,358) on legal entities for provision
of false information.

37 United States dollar equivalent amounts are shown at the AZN-$ rate as of the date of this Report.
38Responsible for updating the relevant information are the companies themselves and their chief
executive officers.
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e. Accesdo the StateRegistry

4.18. In accordance with the Law on State Registration, any person (whether
an Azerbaijani or a foreign citizen) has the right of access to the
relevant records by requesting an extract from the State Register or
copies of the documents provided for registration. This right currently
excludes information on the shareholders (participants) of commercial
legal entities and on their share in the charter capital. This restriction
was introduced in 2012 by amendment of Article 4.1.2 of The Law on
Commercial Secrecy of 2001,%° earmarking such information as a
commercial secret and making it no longer publicly available. This
restriction has also been reflected in various other laws, such as the
Law on State Registration and the Tax Code. Prior to these
amendments this information had been publicly available. (See
paragraph 8.1 for a further explanation on how this restriction
operates).

4.19. A state duty of AZN 1 Manat ($0.59) per page applies for physical
copies of documents provided by the State Register although on-line
access to key information about a legal entity is free. Out of all
information specified in paragraph 4.14 above to be provided to the
State Register, only the below information can be obtained online and
free-of-charge:

(&) name of the entity;

(b) corporate organizational form,

(c) registered legal address;

(d) amount of charter capital (if relevant);

(e) tax registration number;

(f) financial year,

(9) legal representative (typically the chief executive officer);

(h) date of incorporation;

() liquidation status (if in liquidation); and

() date of the latest registered change in information recorded in the
State Register (although without any reference on what has been
changed).

f.  ExistingAzerbaijanilegislationthat will require amendment

4.20. Based on the assumption that the existing State Register will be
designated to also host the BO registry, the Law on State Registration
will require specific amendments and deletions. Following discussions
with concerned ministries and state authorities, including the MOJ,
MOT, Financial Market Supervisory Authority (FIMSA) and Financial
Monitoring Service (FMS), the Consultants have identified the below

39 http://e-ganun.az/framework/23898
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list of existing laws that would require amendment as summarized in
Table 2 below.

Table 2: Existing Azerbaijani Legislation Considered for Amendment?°

Legislation Necessity of Purpose/Rationale
Amendment
The State Registration Law Required To insert/add all BO specific data

and disclosure requirements into
existing registry

Law On Commercial Secrecy Required To remove secrecy restrictions on
legal ownership details for
commercial legal entities covered by
the new BO regime

Tax Code Required To remove secrecy restrictions on
legal ownership details for
commercial legal entities covered by
the new BO regime

Law on Securities Markets Required To remove secrecy restrictions on
legal ownership details for
commercial legal entities covered by
the new BO regime

Code of Administrative Offences Required To add BO related penalty provisions

Civil Code Required To add provisions on invalidation of
contracts concluded with violation of
BO regime

Law on Public Procurement Required To add BO disclosure obligation and

provisions on disqualification from
public procurement proceedings in
case of failure to disclose BO

Civil Procedures Code Required To add specific procedures on
disqualification from public
procurement bids

Law on Subsoil Preference Given the extractive industries scope
of the BO legislation, explicit
reference may be included

Law on Energy Preference Given the extractive industries scope
of the BO legislation, explicit
reference may be included

Law on Licenses and Permits Not needed Under this law licenses and permits
may be terminated in cases
prescribed by other laws, therefore
relevant provisions would be
addressed in the State Registration

Law
AML Law Not Needed No conflicts
Law on Banks Not Needed No conflicts
Insurance Law Not Needed No conflicts
Investment Funds Law Not Needed No conflicts

Source: Comearcch t ant sd re

40 These proposals have been informally discussed with the MOJ, MOT, FIMSA and FMS.
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g. Recommendationsandalternatives

4.21. All recommendations and alternatives in relation to the considerations
on the architecture and custody of the PBOR are specified in
paragraphs 10.2. to 10.11. of Chapter 10 (Recommended Mechanisms
for BO Disclosure in relationto A z e r b aExfraatimedrglustries).
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5. Development of a Mandatory Beneficial Ownership Data
CollectionFramework

a. Datareliability

5.1. As intrinsically reliable data is at the core of any BO register, there are
four key phases to help ensure such reliability:

(a) data collection to populate the BO register;

(b) data validation through ongoing verification and updating
processes to ensure data integrity always;

(c) data access based on agreed rules determining public access in
accordance with international good practice; and

(d) mandatory compliance by reporting legal entities.

This Chapter considers the collection mechanisms, and more
specifically the issues to be considered when implementing the
technological solution for capturing and storing BO data.

b. Casesfor interoperability of BOregisters

5.2. The initial purpose of Az e r b a PBOR s dosmeet the commitment
made as part of the Presidential Decree which includes RBOD
implementation.4! This is essentially a domestic commitment. However,
it cannot be ignored that there is a global move toward collecting more
information about BO of legal entities and legally binding arrangements.
For Azerbaijan to capture the benefits of a BO register, international
considerations must be taken in account.

5.3. As Azerbaijan seeks to continue attracting significant investment and
financing to further develop its extractive industries, it needs to meet
growing global expectations of enhanced governance, increased
accountability and greater transparency, including in relation to
beneficial owners of businesses operating therein. Azerbaijan has been
and will be in competition with many other countries to attract
investment and financing, and countries that offer more transparency
are likely to be more successful in doing so.

5.4. There are two key cases in favor of interoperability between domestic
and foreign BO registers. One relates to the sharing of information
between tax authorities and law enforcement agencies in an efficient
manner. BO information may be shared either domestically between
different government agencies, or internationally under agreements to

41 0n 5 April 2017, the President of the Republic of Azerbaijan signed a Decree fi O additional measures
to increase accountability and transparency in the extractive i n d u s tThis @esree.states that all
extractive industry information should be disclosed to its full extent in line with international standards.
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share information (on an automatic or on a request basis). Clearly,
there is a practical advantage if that information is provided in a
consistent format. This is particularly important where information is
being shared across language barriers.

5.5. The second case for interoperability relates to the use of Az er bai j anc

PBOR. This is an important aspect as there are potentially significantly
more stakeholders accessing its data. Stakeholders are likely to be
accessing data from other ¢ o u n t registers @d comparing publicly
available BO information across multiple local and foreign sources.
Similarly, Azerbaijand sPBOR will likely be accessed by foreign
stakeholders to consider alongside other data. Although this can be a
manual exercise, interoperable and compatible systems make this
process significantly easier and more cost-efficient.

5.6. Furthermore, there are significant benefits to the verification of data if
there is scope to automatically and systematically compare information
reported through a variety of BO registers to help identify potential red
flags. For example, other domestic registers, or national BO registers
of other countries could contain data which can be cross-checked. The
impact on enhanced verification is dealt with later in this report in
subparagraph 7.6.d.

5.7. Although Azerbaijan is currently aiming to implement a sector specific
PBOR for its extractive industries only, should this be expanded at a
later stage and become an economy-wide register, the advantages of
(cross-border) system interoperability become even greater.

c. Thecasefor acommonstandard

5.8. International good practice in interoperability is still developing and
reflects the very small number of fully operational BO registers.
However, there have been significant steps taken to set the groundwork
for interoperability. For example, Ukraine and Kyrgyz Republic have
both made common standards and interoperability —major
considerations in the technical implementation and architectural design
of their respective BO registers.

5.9. Open Ownership#2 is an organization driven by leading CSOs and
initially funded by the UK governmenté ©epartment for International
Development. It is supporting the development of a standardized format
for the storing and sharing of BO data. However, their standard retains
its own independent governance through a working group of
international experts.

42 https://www.openownership.org
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5.10.The Beneficial Ownership Data Standard (BODS)*® is a technical
framework for collecting and publishing BO information, and enabling
the resulting data to be interoperable. Ukraine has signed up to adopt
BODS, and Open Ownership are also working with the Kyrgyz
Republic. It is a common data standard which provides a structured
template for describing BO in a machine-readable format. It sets out
key data points for implementers to collect. There are four key benefits
to implementers using BODS specified in Box 1 below.

Box 1: Key benefits of using the Beneficial Ownership Data Standard

1. High-quality data, without recreating the wheel. While in many cases, identifying
the beneficial owner of a company is relatively straightforward, it is precisely in the
cases where the true owner of a company is attempting to obscure their identity
that this relationship becomes more complex. The Standard provides a template
for modeling this complexity, ensuring that users have the information they need.
Implementation is therefore more efficient and significantly lower-resource.

2. Interoperability and compatibility. We have designed the Standard to ensure that
published data is interoperable with other data standards in the domains of
corporate and transparency and accountability data. Data published to the
Standard is interoperable with other major international standards including the
Open Contracting Data Standard and is compliant with the Common Reporting
Standard set by the OECD. Finally, it is interoperable with beneficial ownership data
published in the same format, permitting transnational linkages.

3. Customizable to your context. The schema is flexible and data publishers may
choose to use some fields and not others. We believe there is no one-size-fits all
solution and are happy to work with you on finding the best fit for your context.

Desirable network effects. Implementers using the Standard will show leadership to
others by proactively seeking to publish high-quality, interoperable beneficial
ownership data. This will enable a build-up of best practice on beneficial ownership
implementation i and yield even more data sets that can be linked transnationally.

Source: Open Ownership
d. Datacollectiontemplate

5.11. Although the expectation is that Azerbaijan will implement the
collection of BO data through an information technology (IT) solution
attached to the existing legal entity register, it is likely that the stepping
stone towards that will be to initially develop a template for reporting,
which can then be built into the register.

5.12. An example of a suitable BO data collection template can be found in
Appendix 3. This template captures all information required by the
EITI Standard. This example has been populated with some fictitious

43 https://standard.openownership.org/en/v0-1/
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data. The key point to be taken from this template is that it employs a
systematic framework in getting to the data required. Firstly, it focuses
on the data required to uniquely identify the reporting entity and that
e nt ilegyl wnership. It then moves on to determine who the
beneficial owners are. Finally, it collects data about those beneficial
owners.

5.13. Although this template gives a good example of the key elements
required in collecting data, a new template/structure would need to be
designed specifically for Azerbaijan, taking into account the decisions
made on the recommended definition and disclosure mechanisms for
BO data, including any decisions about use of BODS.

e. Recommendationgnd alternatives

5.14. All recommendations and alternatives in relation to the development
of a data collection framework are specified in paragraphs 10.12. to
10.20. of Chapter 10 (Recommended Mechanisms for BO Disclosure
in relationto A z e r b aExjraatimedrslustries).
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6. Data to be Collected for Mandatory Beneficial Ownership
DisclosurePurposes

a. Introduction

6.1. This chapter considers the types of information to be collected for
A z e r b aPBOR.Alissncludes information to help identify relevant
legal entities that would qualify for mandatory BO disclosure (including
entities that are party to qualifying legally binding arrangements). It also
includes information about the related beneficial owners of the legal
entity.

6.2. Data on individual beneficial owners are clearly the most important
element of any BO disclosure system. In line with international good
practice, it is generally accepted that information on legal ownership
should also be collected, as it assists with verification. However, it is
also important to consider what data is to be collected about legal
entities.*4

6.3. Therefore, the Consultants have taken in account the following three
areas for data to be collected:

(@) qualifying legal entities;
(b) thee nt i legal evenérship; and
(c) thee nt i BOiaerdséch qualifying beneficial owner.

6.4. Some of this information is already recorded in the State Register.
Should the PBOR be integrated into the latter, such information would
form part of the BO data set. For the purposes of this chapter, each of
the three data sets specified in paragraph 6.3 are treated separately to
allow clear identification of the individual areas of information to be
collected and recorded.

b. Datato be collectedon legalentities

6.5. The purpose of collecting data about qualifying legal entities (again,
including entities that are party to qualifying legally binding
arrangements) is primarily to ensure unique identification. Therefore,
the information should allow a user, without access to any other data
sources (such as a company registry) to uniquely identify the reporting
entity.

6.6. While there is no established international practice in this area, existing
company registry rules typically provide the minimum necessary data
to uniquely identify companies considered to be a qualifying legal entity

44 This includes all companies within the scope of the new BO disclosure regime, including those which
are party to qualifying legally binding arrangements.
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captured in the in-principle agreed BO definition. If the PBOR would be
integrated in the existing State Register, it would technically not be a
separate register but a subset of the State Register that is created by
applying relevant BO selection criteria filter(s). Moreover, it would
provide for effective verification in so far that a user would be able to
ascertain that it is looking at the same entity (i.e. the unique State
Register ID number should be the same for each qualifying legal entity
popping up in the PBOR).

6.7. As specified in paragraph 4.14 above, the State Register includes 14
specific data entries for commercial legal entities. Out of these, four
data entries are specifically relevant to the unique identification of each
entity:

(&) name of entity;

(b) legal address of entity;

(c) legal form of entity; and

(d) taxidentification number (also considered a registration number).

c. Datato be collectedon legalownership

6.8. Although the primary focus of a BO register is ultimately the
identification of beneficial owners (i.e. natural persons), it is good
practice to also collect data on any direct legal ownership. Indeed,
Requirement 2.5 of the EITI Standard states that fthe EITI Report
should also disclose the legal owners and share of ownership of such
companieso®

6.9. While paragraph 6.7 specifies the four data entries to uniquely identify
each reporting legal entity, the following four data entries are
specifically relevant for the unique identification of each legal owner:

(a) as adirect shareholder, depending on whether such shareholder
is:

() anatural person: name, surname and patronymic, place(s)
of citizenship and residence;

(i) alegal entity: name, legal address and registration details;

(i) the state: name of the responsible state; or

(iv) a municipality: name and official address of municipality; or

(b) as direct participant in a qualifying legally binding arrangement,
depending on whether such participant is:

(i) anatural person: name, surname and patronymic, place(s)
of citizenship and residence;
(i) alegal entity: name, legal address and registration details;

45 EITI 2016 Standard, https://eiti.org/sites/default/files/documents/the eiti_standard 2016 - english.pdf
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(i) the state: name of the responsible state body; or
(iv) a municipality T name and official address of municipality.

(c) for each shareholder of a legal entity and participant in a legally
binding arrangement as specified under subparagraphs 6.9 (a)
and (b) above, if represented by:

() one or more natural persons: name, surname, patronymic,
place(s) of citizenship and residence of each authorized
representative (i.e. the sole chief executive officer or
members of the managing board); or

(i) one or more legal entities: legal name, address, form and
information on registration of entity of each entity acting as
such authorized representative; and

(d) for each shareholder of a legal entity and participant in a legally
binding arrangement as specified under subparagraphs 6.9 (a)
and (b) above, the percentage/interest of:

() ownership of each shareholder of the qualifying legal entity;
or

(i) participation of each party to a qualifying legally binding
arrangement.

d. Datato be collectedabout beneficialowners

6.10. Whilst there is no standardized approach to what constitutes BO, there

6.11.

is general agreement that constituent elements include:

(@) a beneficial owner can be an individual natural person, a
government entity or a company listed on a recognized stock
exchange;

(b) a beneficial owner can exercise ownership either directly or
indirectly, through a series of legal entities;

(c) beneficial ownership covers ownership, economic interest and
control (i.e. a person who may not own any shares in a company
but may have voting or other rights that allow that person to
exercise control such as appointing or removing the majority of
directors);

(d) thresholds for reporting beneficial owners should be stated,
depending on their nature; and

(e) foreign and local PEPs should be subject to enhanced reporting
requirements.

As with the definition of fBeneficial Own e r s hhere &,no one
standard setting out precisely what information should be collected
about B O 6 Fhere is however general agreement across the existing
mandatory BO regimes on the types of information that should be
collected. Therefore, in order to determine the correct data set for
Azerbaijan, it is important to consider what may constitute good
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practice, as well as to ensure that the data collected achieves the
following two key aims:

(@) unique identification of each beneficial owner; and
(b) accurate capturing each beneficial 0 w n e intérest.

6.12. FATFO6 Recommendation 24 states that:

fCountries should take measures to prevent the misuse of legal
persons for money laundering or terrorist financing. Countries should
ensure that there is adequate, accurate and timely information on the
beneficial ownership and control of legal persons that can be obtained
or accessed in a timely fashion by competent authorities. “®

6.13. Although the E U 6Fourth Anti-Money Laundering Directive (AMLDA4)
does not prescribe what BO information must be collected, it does
require that anyone with a legitimate interest must be able to access at
least the following details of any beneficial owner:

(@) name;

(b) month and year of birth;
(c) nationality;

(d) country of residence;
(e) nature of control; and
() size of interest.

6.14. EITI stated in its Beneficial Ownership Pilot Evaluation Report that:

fDetails of beneficial ownership beyond the name of the beneficial

owner éi . e. date of birth, aowntryiobn al
residence and address are necessary for the information to be
useful.¢’

6.15. While a beneficial owner could in practice be a resident of any country,
not all countries have a system of national identity numbers for
individuals. For example, the UK does not have a national ID card
system. Although most UK adults will have one or more reference
numbers for different purposes (passport, driving license, tax
reference, national insurance number), none is considered a personal
ID. However, that should not prevent the beneficial owner data
collection from including ID numbers. Guidance should be provided to
users as to how to report their ID in these cases. It is also important to
consider how names, dates and addresses are reported where
languages, alphabets or date formats are not the same.

46 FATF Recommendations 2012, http://www.fatf-
gafi.org/media/fatf/documents/recommendations/pdfs/FATF%20Recommendations%202012.pdf
47 EITI Beneficial Ownership Pilot Evaluation Report,
https://eiti.org/sites/default/files/documents/evaluation_report.pdf
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e. Recommendationand alternatives

6.16. All recommendations and alternatives in relation to the data to be
collected for BO disclosure purposes are specified in paragraphs
10.21. to 10.30. of Chapter 10 (Recommended Mechanisms for BO
Disclosure in relation to A z e r b a Exjraatimedrglustries).
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7. Datalntegrity and Verification of a BeneficialOwnershipRegister

a. Dataintegrity andreliability

7.1. Achieving the highest levels of accuracy and reliability is essential for
a BO regqistry to be fully effective. A variety of users will likely access
the BO regqister for different purposes. Law enforcement can use the
register to gather information and evidence for criminal investigations;
regulators can use the register to confirm the identity of license
applicants and holders; companies can check the ownership of
suppliers, partners and contractors; and civil society, media and
citizens can use the register to highlight potential conflicts of interests
and other abuses. A register that does not contain accurate and
reliable information limits the value for its users and the effectiveness
of its purposes.

7.2. Atthe same time, there is increasing demand for accurate and reliable
BO information. Commercial banks, nowadays, are obliged to confirm
ultimate BO information as part of their know-your-client due diligence
processes, as are many professional advisors, such as law and
accountant firms. Similarly, multilateral and bilateral development
institutions, such as ADB, EBRD and the World Bank, also require BO
information as part of their integrity and procurement due diligence
processes. The same applies to private companies. For example,
Au st r aimtarnatidorelly operating extractive company (BHP)
announced in October 2018 that it requires this information from all its
suppliers and contractors and is establishing its own BO database of
its approximately 15,000 global business partners.

7.3.  Without access to verified information in a central BO register, users
would have to spend additional time, effort and money to verify BO
information. This adds costs to business transactions and leads to
inefficiencies. The U K 6Pgrsons of Significant Control Register (PSC
Register) demonstrates the limitations of a register without verified
information. While it does not have a complete verification system in
place at present, the UK government is in the process of implementing
such a system. It is also pursuing its first prosecutions for non-
compliance with the reporting obligations.

7.4. As the PSC Register does not contain verified information, the UK 0 s
financial regulator, the Financial Conduct Authority, currently does not
allow banks and other institutions to rely solely on the PSC Register to
confirm the BO of clients. Banks are free to use the PSC Register as a
source of information but would have to conduct their own further
investigations to verify the information. At least one major international
bank has stated on a no-names basis that this is inefficient, and it would
prefer a central public register with verified information.
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b. Dataverification

7.5. A robust verification system is central to achieving an accurate and
reliable BO registry. However, effective verification has proven to be
the most challenging aspect of establishing and administering a BO
register to date. None of the three currently operating BO registers of
Denmark, Ukraine and the United Kingdom has an effective verification
regime.

7.6. The verification challenge arises from various factors, including:

() Unfamiliarity with BO concept. Many companies, particularly
smaller companies, are not familiar with the concept and confuse
BO with legal ownership;

(i) Complex corporate structures. In cases whereby there are
multiple layers of ownership, potentially involving several
jurisdictions and different types of legal entities and/or legally
binding arrangements, identifying the ultimate beneficial owners
may prove difficult, costly and time consuming;

(i) Volume of information contained in BO register. The above
three operating registers cover the whole economy and contain
millions of records. For example, the UK PSC Register contains
records on almost four million companies. For each owner of a
company different types of information are required, thereby
multiplying many times the total volume of information. In addition,
this information is frequently subject to change as companies
acquire new owners, create new subsidiaries or owners simply
change address or their level of ownership;

(iv) Multiple documentary sources. There is rarely a single data
source that will verify all individual types of information for each
owner such as nationality, DOB, address, level and effective date of
ownership. In addition, the person submitting the information may
be different from the beneficial owner and the submitter® identity
and right to provide such information also requires verification; and

(v) Continuous verification. Data verification is not a one-off activity
that takes place at one point in time but is a continuous process.
Verifying information at the point of first submission is necessary,
albeit not enough in and of itself. Since BO information is likely to
change continuously over time, ongoing verification should ensure
that the information remains accurate.

c. Layersof data verification
7.7. As verification is a continuous process, there are different layers at

which verification can take place. These are not sequential stages but
happen simultaneously. Within each layer, there are various
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verification activities to ensure ongoing verification of the data held in
the register. The activities are described in paragraph 7.8 below. The
fours layers, with a summary of the different activities in each, are:

() Data submission. This includes both the initial submission of BO
details and notification of any changes. The verification elements in
this layer include measures to ensure accurate data entry and to
verify the identity and submitting authority of the submitter.

(i) Oversight of BO register. This layer includes the normal
administration of the register. Verification elements in this layer
include the screening of information against other sources of
information, such as international sanction lists, the obligation to
notify changes, provide annual confirmation of the BO data held and
maintain backup records within the company.

(i) Enforcement. The verification activities in this layer include sending
reminders for late submissions, identifying red flags, conducting
spot checks, implementing an obligation to report unusual activity,
investigating apparent non-compliance and prosecuting suspected
incidents of misconduct, including tax evasion and other financial
crimes. This layer includes linking the provision of BO information to
other commercial processes, such as the granting of licenses. It also
includes activities to make qualifying legal entities aware of the
potentially adverse consequences of non-compliance.

(iv) Public scrutiny. This layer is provided by CSOs, media, citizens
and companies. It includes identifying discrepancies in the normal
course of retrieving the publicly available information from the BO
register for their own data analyses and investigations.

d. Elementsof data verification

7.8. Given the need for accurate information and the factors that present a
challenge to effective verification, the Consultants have identified the
following relevant elements of a verification system:

(i) Accuracy of data entry. The first challenge for recording reliable
information is ensuring accurate data entry, initially, at the time of
first submission and, subsequently, each time when changes are
reported. When the UK PSC Register was first launched, more than
500 misspellings and variations of i B r i tb deschib@ theo wner s 6
nationality were identified. Other inaccuracies included DOBs
ending in the year of submission (e.g. 2016) as well as potentially
more serious inaccuracies, such as companies claiming the listed
company exemption when they were clearly not listed on any
recognized stock exchange. Transliteration of foreign names can
introduce another level of misinterpretation as the same name may
be transliterated in different ways;
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(i) Confirmation of identity and right to make submissions. This
element can act as a preliminary level of verification as it provides
confirmation that the person submitting BO details is both able and
authorized to provide accurate and reliable information. Such a
person also provides a point of contact for the authorities to address
gueries. In Indonesia, the presidential decree creating an obligation
to submit BO information specifically requires each company to
appoint an authorized individual to submit information and act as a
point of contact for enquiries;

(i) Annual declaration. This is an obligation for each legal entity to
submit an annual declaration to confirm that its BO information is
accurate. This should not be the only opportunity for a company to
notify changes in its beneficial owners (see next bullet);

(iv) Obligation to report changes. To ensure the integrity of the BO
register at any point in time, qualifying legal entities should be
obliged to report any changes to their BO information within a short
time period. This helps ensuring that the information remains as
accurate as possible. The UK PSC Register requires reporting of
changes within 14 days. The State Register currently has a
reporting deadline of 40 business days;

(v) Obligation to maintain records. This obligation is found in BO
disclosure systems in several comparator countries reviewed for
this project. The obligation typically includes a requirement to make
information available on request from law enforcement agencies (in
case of Australia, on request from the public as well). This obligation
provides another verification element as the potential for inspection
by law enforcement agencies provides an incentive for companies
to ensure that their records remain accurate. It also provides an
opportunity for law enforcement and members of the public to cross-
check company-held information with other sources, including
foreign BO registers, and to identify any discrepancies;

(vi) Red flag identification. This is an important role and a central
element of effective verification for the responsible entity that
administers the BO register. The administering entity should
develop institutional criteria and skills to help identify and investigate
red flags. Criteria that could raise red flags may include appearance
on sanctions lists, apparent circular ownership,*® complex
ownership structures, persistent delay or failure to provide (accurate
or complete) data, or clear discrepancies with other publicly
available data;

48 For example, where company A lists company B as its owner and company B lists company A as its
owner. Such circular ownership is illegal in many jurisdictions.
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(vii) Spot checks. This is also a role for the BOr e g i satnenistéator
responsible for data verification. Similarly, the administrator should
develop a set of institutional criteria and skills to conduct spot
checks (e.g. to help identify a representative sample of submissions
for spot checks). Such checks are different from those for red flags
as the information submitted may not at first glance contain any
errors or unusual features;

(viii) Obligation to report unusual activity. This is a central element of
any effective verification regime as well. It places a professional
obligation on specific categories of registry users (e.g. law and
accounting firms, financial institutions and advisors, etc.) to report
instances where the user becomes aware of any discrepancies in
the information held in the BO register. Such discrepancies may
range from simple data entry errors to significant differences
between the information held in the BO register and other
information about the company or beneficial owner that may be
(publicly) available through legitimate means or channels. For
example, a bank has gained client BO details through the | at t er 6 s
loan application or through the b a n lovnsenquiries that differ from
the details in the BO register. The legislation establishing the UK 6 s
PSC Register contains a provision for imposing such an obligation
on banks and professional advisors, albeit that this will only come
into force in January 2020. However, the UK register contains a
feature for all users to voluntarily report errors or concerns, but this
is not legally mandatory (yet);

(ix) Enforcement of reporting obligations. This is another important
element of verification and includes a range of activities from
sending initial reminders to companies that miss submission
deadlines to investigation and prosecution for serious non-
compliance, such as a persistent failure to report. Enforcement
should also include activities to create awareness amongst
companies of the potential penalties for non-compliance. An
effective enforcement system should provide a strong incentive for
companies to comply fully with reporting requirements and,
therefore, contribute to ensuring accurate and reliable information.
Non-compliance with reporting requirements should also raise
potential red flags with law enforcement that further investigation
may be necessary;

(xX) Public scrutiny of BO register. Alike enforcement of reporting
obligations by the authorities, scrutiny of BO registers by CSOs,
media, citizens and other stakeholders can also play a role in BO
data verification. These provide capacity for additional scrutiny of
the registers. They can highlight unusual activity, anomalies or other
leads for investigation by law enforcement. Awareness amongst
companies that such capacity exists and the conduct of such
scrutiny provides further incentives to ensure that information
submitted is accurate and kept up to date. Such users are unlikely
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(xi)

to have any legal obligation to report any discrepancies or unusual
features. Enforcement of such an obligation would be difficult.
However, CSOs and the investigative media are typically motivated
by holding businesses and persons of influence (including PEPS)
accountable for their responsibilities towards society and public
interests. This means that they are likely to publish the results of
their investigations, as may be the case for private citizens as
possible stakeholders wanting to draw attention to any adverse
impact on their personal interests; and

Commercial pressure. Further incentives for companies to provide
accurate and reliable BO information can emerge from commercial
pressures. The provision of accurate BO information can be a
condition for application for licenses, permits, loans and other
approvals. Failure to provide information or the discovery of
inaccurate information can lead to the denial of an application or
revoking of an existing license. For example, the Kyrgyz Republicd s
BO regime for the extractive sector contains a provision that a
company can ultimately lose an exploration or development license
if it is found in breach of BO reporting requirements. The risk of
losing a license provides a company with a strong incentive to
ensure it complies fully.

e. Recommendationgnd alternatives

7.9.

All recommendations and alternatives in relation to data integrity and
verification are specified in paragraphs 10.31. to 10.34. of Chapter 10
(Recommended Mechanisms for BO Disclosure in relation to
A z e r b akxjraatimedrglustries Recommendations and alternatives.
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8. DataAccesdor a BeneficialOwnershipRegister

a. TheStateRegiser andthe Lawon CommercialSecrecy

8.1. The Law on Commercial Secrecy of 2001*° defines the information that
is to be considered a commercial secret and sets out the legal regime
governing such information, including restrictions on its disclosure.
Article 4.1.2 of this Law initially stated that data reflected in constituent
documents of commercial legal entities is not a commercial secret. In
2012 Azerbaijan introduced restrictions to public access to information
about the ownership of commercial entities, including shares held in
companies. Any information currently contained in the State Register
on the direct legal owners of commercial legal entities and businesses
(let alone the BO) is legally considered a commercial secret. This
restriction has been reflected in a several other laws, including the Law
on State Registration and the Tax Code.

8.2. The prohibition to disclose such information is however not absolute.
The Law on State Registration sets out categories of persons who can
obtain direct and indirect legal ownership information on the
founders/participants in commercial legal entites and their
share/interest in the charter capital, as well as rules on the provision of
such information. Persons with a right to access such information
include officers or representatives of:

(i) courts and investigative law enforcement agencies;

(i) FMS;

(i) enforcement authority (i.e. the Head Enforcement Department of
the MOJ and its regional departments authorized to enforce court
rulings);

(iv) notaries, attorneys and other persons responsible for the requisite
monitoring under the AML Law (including real estate brokers,
lawyers other than attorneys, tax consultants, accountants and
auditors);

(v) other shareholders/participants (and their heirs) of the commercial
legal entity; and

(vi) third parties based on the consent of the relevant shareholder(s)
and/or participant(s).

b. OpenAccessand PersonalSafety

8.3. International good practice on BO disclosure is moving towards public
access of information about beneficial owners. Under EU anti-money
laundering directives (AMLD4 and AMLDS5), member states are
required to give full access to publicly available information. The EITI

49 http://e-ganun.az/framework/2861
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8.4.

8.5.

Standard also advocates public access to BO information. Public
access means that any person can access the information without
having to seek permission from a court or any other government
authority. The information can be accessed at any time and should
typically be made available in a user-friendly format. In practice, this
means that the information should ideally be accessible and
searchable on-line.

The advantages of public access to BO information center around
improving the overall transparency of the business environment. Public
access to such information contributes to giving companies, investors,
financiers and their professional advisors the ability to gain confidence
in the integrity of prospective business partners. It also allows them to
have more trust in tender processes and other transactions which are
less likely to become prone to conflicts of interest and other ethical
challenges. Public access to BO information creates a more inviting,
open and equitable business environment. It may also contribute to
more efficient and lower-cost due diligence on potential business
partners and transactions. In addition, as noted above in Chapter 7,
public access forms a vital element in BO data verification. It allows for
scrutiny by a wide range of interested stakeholders, as well as of any
reporting of unusual aspects or information that appears to be
incomplete or inaccurate.

In making BO information publicly available, GOA faces several
choices and challenges. The prime challenge of public access
concerns personal safety if certain personal information is placed in the
public domain. This is a challenge that can be addressed through
withholding specific data fields (e.g. a private individ u a IDOB or
residential address) from public access. Such information should still
be collected for verification purposes and use by relevant authorities
such as law enforcement. EXxisting public BO registers, such as the UK
PSC Register, recognize the issue by collecting, but not making
publicly available, full DOB and residential address. The UK PSC
Register also has provisions in place for a person to request that their
information is redacted from the publicly available register. Such
requests are only granted where the person can show a genuine threat
to their personal safety from such information becoming public. The
criteria for allowing such exemptions are tightly drawn and granted only
under limited circumstances. The risk to personal safety can be
mitigated by:

(i) restricting specific personal information from public access. While
personal information such as DOB, residential address and
national identity number may be collected, this information may
not automatically be made public. For example, the UK PSC
Register only publishes the month and year of birth rather than the
precise date. While it also collects residential addresses, these are
not part of the public information set; and
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8.6.

8.7.

8.8.

8.9.

(i) having a process in place for beneficial owners to request that their
entire information (including their names) is redacted from public
access, where they can show a real threat to their personal safety.
While again the UK PSC Register has such a process in place, the
circumstances in which such a request can be granted are limited.
To date, only a few requests have been granted for beneficial
owners of businesses involved in highly contentious areas, such
as for business involved in the testing on animals. High net worth
individuals or those that have a public profile are not necessarily
granted a request to redact their names from public access.
Especially in cases, where such information on personal wealth or
business interests is already part of the public domain.

In implementing its PBOR for the extractive sector, GOA also faces
choices about the cost of granting access and requiring registration in
order to gain access to BO information. While there is no established
international good practice in this area, the three operational BO
registers in in Denmark, Ukraine and the United Kingdom do not
charge user fees for accessing information. They also do not require
users to register on their BO website before granting access. These
registers are fully open (i.e. there is no cost or registration constraint
on user access). EU AMLDS leaves it to the discretion of member
states on whether to charge or require registration to access
information.

The UK and Denmark charge the companies a small fee for submitting
information to their BO registers. In the UK, companies must pay £13
(approximately $16) on an annual basis to submit BO information or
reconfirm its accuracy. In the case of the UK, this is based on an
obligation for the register (Companies House) to recover its own costs.
No such cost-recovery obligation exists in Azerbaijan at present.

Imposing a charge or requiring prior registration may discourage users
from accessing the register and, therefore, limit the effectiveness of the
register in terms of reduced opportunities for public scrutiny. Access
charges or registration are likely to specifically discourage private
citizens and CSOs, as opposed to commercial users (e.g. companies,
banks, professional advisors, law firms, etc.) who are used to incurring
costs to conduct their necessary integrity and client due diligence.
Even a small fee can discourage private users and interest groups,
since a repeated access can lead to costs that may be beyond the
budget of a private individual or a CSO.

A pre-registration requirement is less of a barrier, especially if it is one-
time registration. However, private citizens or civil society may have
concerns that their use of the register is monitored inappropriately.
Such pre-registration also is against the spirit of open access to
information that a BO registry represents and which stakeholders
would increasingly expect, given the increasingly wider access to
information through the internet today.
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8.10. Users of the PBOR may be accessing one or more data sources. There
are different options for building the IT platform and architecture,
depending on the volume of data stored and the intensity/frequency of
such data being accessed. In practical terms, this boils down to
decisions about the capacity of hardware and software needed to build
the PBOR onto the existing State Register, taking in account how much
IT budget will be available to expand the existing r e g i scapaaityd s
accordingly.

8.11. The more important decision is about the level of interface each type
of user has with the collected BO data, assuming access would
typically be on a 24/7 basis (save for periodic downtime due to system
maintenance). The administrator of the PBOR, together with law
enforcement agencies need to be able to access all data, whereas
other users (companies, financiers, professional advisors, civil society
and individual citizens) may have access to less publicly available data
only.

c. Recommendationsnd alternatives

8.12. All recommendations and alternatives in relation to data access in
paragraphs 10.35. to 10.46. of Chapter 10 (Recommended
Mechanisms for BO Disclosure in relation to Az e r b a Exjraztived s
Industries).
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9. ComplianceEnhancingncentives,Penaltiesand Sanctiondor an
EffectiveMandatory BeneficialOwnershipDisclosureRegime

a. Introduction

9.1.

9.2.

9.3.

9.4.

As described in paragraphs 4.2 and 4.16, the Law on State
Registration obliges relevant legal entities® to provide the required
information on first registration and, subsequently, within 40 business
days of any change in the registered information. Article 405 of the
Code of Administrative Offences Law imposes a penalty of up to AZN
1000-2000 ($589-1,178) on authorized officers and AZN 2500-3000
($1,474-1,768) on legal entities that fail to file the necessary (updated)
information or required supporting documents on time.

As indicated in earlier project reports,®® failure to disclose BO,
especially in the case of PEPs, can raise serious concerns and may
cause a loss of confidence in a ¢ 0 u n tovesalbtsansparency and its
state institutions particularly. These concerns may arise from
perceived or actual conflicts of interest, concerns about consistent
application of the rule of law and the fairness of contracting processes.

The combination of a culture of low compliance, a low perceived or
actual risk of being caught and the significant economic benefits that
may coincide with the lack of BO transparency mean that the prevailing
low penalties for failure to comply with the registration and updating
requirements under the State Registration Law are inadequate to
incentivize BO disclosure compliance. This is particularly so in cases
where there may be great potential benefits (such as in the extractive
industries) for qualifying legal entities that attempt to disguise (some
of) their beneficial owners.

If serious and proportionate penalties are not introduced compliance
with a mandatory BO disclosure regime is likely to be low amongst
those entities where it is most needed. As a result, some entities may
well decide that they may be better off continuing to obscure BO based
on their own cost-benefit analysis.

b. Optionsfor complianceincentives

9.5.

As there are only a few operating BO registers at present, there is no
established international good practice that can be drawn upon when
designing a penalty regime for the Republic of Azerbaijan. It is
therefore necessary to design an enforcement regime that would be

50 Legal responsibility for updating the relevant information resides with both the companies themselves

and their chief executive officers.

51See paragraphs 1.1 7 1.11 in Report Il (International Good practice for Beneficial Ownership Disclosure
Systems) dated 21 September 2018.
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appropriate and proportionate in the Azerbaijani context building on
existing penalties and remedies that are already in place. Therefore,
GOA may consider various options comprising an innovative multi-
layered system of penalties as follows:

() Extension of the existing penalty regime under the Law on State
Registration. Legal entities and authorized officers that fail to file the
necessary information or required supporting documents on time are
subject to fines ranging from AZN 1,000-2,000 ($589-1,178) for
authorized officers and from AZN 2,500-3,000 ($1,474-1,768) for legal
entities. Similar fines may be considered for any failure to disclose BO
information in a timely manner. Whilst the prevailing fines seem to be
relatively small in the context of the extractive sector, they may be
appropriate in cases where the failure is neither intentional nor
negligent, provided there has been no negative impact on third parties,
nor a financial or other economic benefit to the legal entity that has
failed to register. Imposing such fines will alert companies to the fact
that registration is important and monitored. Such fines are likely to
deter reputable entities, encouraging them to review internal systems
and accountabilities to avoid repetition. These fines will also alert
companies to the risks of potentially being subjected to an investigation
or much more substantial penalties as outlined below.

(i) Application of penalties under already existing legislation.
Azerbaijani law already has other legislation that includes penalty
regimes that may apply in circumstances where failure to (timely)
disclose BO has been deliberate in order to obscure (financial) crimes.
Specific examples would include penalties arising out of failure to
comply with the AML Law (e.g. in circumstances where BO has been
obscured to hide money laundering activities). Another example is
penalties under the Law on Combatting Corruption in circumstances
where a contract or concession has been awarded to a legal entity and
an undisclosed beneficial owner has an interest in both the tendering
and awarding legal entities. Yet another example would be to disguise
BO for the purpose of evading or reducing personal income tax
liabilities. In these cases, failure to disclose BO may raise a red flag to
the authorities that further investigation would be merited. Breaches
under both laws are subject to penalties as detailed below:

(A) AML Law. Penalties apply to both those who commit principal
offences, such as money laundering, as well as to fimonitoring
participants®? and fother persons involved in monitoringo *3who
fail to report suspected money laundering or related offences.
Penalties include administrative or civil liability with fines of up to
AZN 2,000 ($1,178) for officers and AZN 25,000 ($14,738) for
legal entities. Perpetrators are likely to face fines or imprisonment

52 Examples of such monitoring participants are those involved in the provision of financial services (i.e.
bankers, insurers, financial advisors, brokers, etc.).
58 Examples of such other persons are lawyers, notaries, accountants, etc.
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if the wrongdoing amounts to concealment of a (financial) crime;
and

(B) Law on Combatting Corruption. Potential penalties under this
law are wide ranging and include:

l. disciplinary action against certain public servants who fail
to disclose sources of wealth; and

Il. liability for public servants carrying out commercial activity
through nominees which may result in fines of up AZN
4,000 (%$2,358), prohibition from holding public office or
engaging in certain activities, and up to two years of
reformatory work or up to three years imprisonment.

Consequently, public servants with undisclosed BO in commercial
entities are already potentially at risk in case of allegations of
corruption under the Law on Combatting Corruption.

c. Additional penalties, sanctionsandincentives

9.6. In addition to these existing penalties® that may apply in case of failure
to comply with the mandatory BO disclosure regime, GOA may also
consider introducing additional administrative liabilities. Such liabilities
may be in the form of fines, including significantly higher income or
turnover-based fines.

9.7. Additional remedies, more proportionate to the potentially significant
gains in the extractive industries, may be considered. The simplest
approach would be to introduce larger fixed financial penalties on
entities that fail to comply. However, the scale of enormous profits and
cash flows in the extractive sector mean that any fine for failing to
comply with the mandatory BO reporting regime would have to be very
significant to become an effective disincentive against noncompliance.
It may, therefore, be more appropriate to consider penalties that would
have real economic impact on noncompliant legal entities and/or
beneficial owners. Such turnover-based fines would be novel in the
context of a BO disclosure regime, albeit that they are used
internationally in analogous situations (e.g. competition legislation)
where there can be very significant benefits to legal entities that fail to
comply with legislation.

9.8. Relevant courts will be responsible for determining the magnitude of
any financial penalty applying normal Azerbaijani principles as set out
in the Civil Procedures Code. These principles are similar to those that
are internationally accepted and include consideration of the

54 These existing penalties include criminal liability where the failure to register or update BO information
is an attempt to disguise (financial) crimes punishable by Azerbaijani law.
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9.9.

9.10.

9.11.

(i)

seriousness of the breach, any gain/loss and the maximum penalty
applicable.

Any prosecution of BO reporting related offences would be governed
by the provisions of the laws mentioned in Table 2 in Chapter 4 above,
including the Azerbaijani Code of Administrative Offences. Under the
latter district courts of the Republic of Azerbaijan would have
jurisdiction and the usual Azerbaijani rules of process, evidence and
appeal applicable to such offences under the Azerbaijani Code of
Administrative Offences would apply.

Given the potentially severe penalties that may apply to legal entities
that fail to comply with the mandatory BO disclosure regime (such as
significant fines, disqualification from procurement processes and
cancellation of contracts), it is important that those found to have
contravened the law at first instance should have a right to appeal.

In cases of penalty proceedings (which will be governed by the Code
of Administrative Offences), Azerbaijani Law already states that an
appeal can be made within 10 days from the date on which the decision
of the first instance court is received by the respondent and the state
body which seeks the imposition of a penalty. There is, however, no
further right to file a cassation appeal in cases of administrative
offences.

In the case of proceedings for disqualification from public procurement
tenders and suspension of licenses (which will be governed by the Civil
Procedures Code), Azerbaijani Law states that appeals by either the
applicant for the court order or by the respondent may be made to the
relevant appellate court and there may then be a further cassation
appeal to the Supreme Court of Azerbaijan.

The Consultants have identified further penalty options which fall into
two categories for G O A @ansideration.

Direct incentives. Options for direct incentives that may be
considered by GOA are:

(A) Disqualification from public procurement processes and
termination of licenses and permits. Following the mandatory
BO regime entering into force, a qualifying legal entity applying for,
being awarded, or requesting amendment of a state funded
contract (fState Co n t r ardideris¢ while failing to disclose BO
information at the relevant time, may be subject to a range of
penalty options including disqualification from submitting bids for
State Contracts and/or licenses:

(a) in cases involving a non-compliant bidder who has not been

subject to a prior disqualification order, the authority
procuring goods/services or issuing licenses/permits will
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have the right to suspend the bid until at least the date on
which the correct BO information is reported; or

(b) in cases involving a non-compliant bidder who has been
subject to prior disqualification(s), the authority procuring
goods/services or issuing licenses/permits will have the right
to apply to court for a general disqualification order for a
period that is the longer of:

i.  aminimum period of 2 years;*® and

ii. the date on which that legal entity has: (i) submitted the
required BO information; and (ii) has settled any court
imposed order requiring the legal entity to compensate
the State for any losses, penalties or damages or profit
made by the legal entity resulting from the incorrect or
incomplete disclosure of BO information in relation to
past or existing State Contracts.

(B) Invalidation of any State Contract(s) already awarded. The
State would have a right to apply to a court for invalidation of a
State Contract awarded to a legal entity which a court determined
had either benefitted from and/or caused the State to incur losses
as a result of its failure to register the required BO information. The
proceedings will include the possibility to appeal to the relevant
appellate court and cassation appeal to the Supreme Court of
Azerbaijan.

A similar approach to prevent contravention of ethical laws has
been taken in the UK.%® Section 57 of the UK Public Procurement
Regulations 2015 expressly allows the exclusion of a tenderer
from participating in procurement procedures for 3 i 5 years®’
where there has been unethical behavior such as money
laundering, corruption, conspiracy or fraud. Also, the Kyrgyz
Republic has specifically adopted legislation allowing cancellation
of contracts in such circumstances.

These disqualification and invalidation rights of the State will be
particularly relevant where the legal entity has failed to register BO
information about PEPs who might have, or may be perceived to

55 Whilst the minimum period of disqualification would be 2 years in such cases the exact period would be
decided by a court of the competent jurisdiction and, depending on the seriousness of the non-compliance
and the quantum of losses incurred by the State, might perhaps be indefinite in particularly serious cases.
5% See UK Public Contracts Regulations 2015, Section 57 for an analogue regime, EU Procurement
Directive 2004/18/EC and Professor Arrowsmith - Law on Procurement of Goods, Construction and
Services funded by the EU at:
https://www.nottingham.ac.uk/pprg/documentsarchive/asialinkmaterials/publicprocurementregulationintro
duction.pdf

57 See Section 57 (11) and (12) of the UK Public Procurement Regulations 2015 at:
http://www.legislation.gov.uk/uksi/2015/102/regulation/57/made
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have, additional influence given their official position. It is also
likely that persistent failure to register BO datai s a #Ar ed
indicating the need for further investigation by the state authorities.

Such direct penalties would encourage legal entities to ensure that
they understand who their shareholders and BO&6s reall
However, if there is a small pool of key contracting companies,
such disqualification might threaten the schedule and budget of
key projects. This will however only be a transitional issue that will
resolve itself quickly once it becomes clear that registration of BO
information is mandatory and failure to comply is taken seriously.

(C) Turnover based fines and a duty to account for profits. Failure
to disclose BO can have significant impact. Legal entities that fail
to disclose their BO at the time at which they were awarded a
contract might face administrative prosecution of the legal entity
and/or its senior officers with significant fines. For the senior
officers, these fines might be set at the same level as under the
AML law.%8 For a legal entity, however, fines may be calculated as
a proportion of its corporate turnover (as for the EU,> fines for
breach of EU Articles 101/102 of the Treaty on the Functioning of
the European Union® competition laws and include disgorgement
of any profits (as also for breach of the Foreign Corrupt Practices
Act®? or the UK Bribery Act)®2. Although this approach is innovative
and has not yet been adopted internationally in the BO context as
this approach relates the size of the penalty to the size and
profitability of the non-compliant organization, it is more
proportionate to the offence and likely to incentivize compliance
more effectively. Whilst some organizations may argue that such
fines are too large it should be remembered that the maximum
fines will not always be imposed and that the obligation to register
the necessary information is not onerous. These turnover
penalties may be applicable both to all contracts or just to State
Contracts. Procedures under the Code of Administrative Offences
mentioned in paragraph 9.9 above would apply.

(i)  Indirect Incentives. The options outlined above are intended to
directly incentivize qualifying legal entities to comply with the
mandatory BO regime. It would, however, also be possible to apply
penalties to legal entities that fail to take reasonable steps to verify
the BO of their contractors and suppliers during their tender

58 Penalties amount to AZN 1,500-2,000 ($884-1,178) for officers and AZN 15,000-25,000 ($8,843-14,738)
for legal entities.

59 For explanation on the source of EU law see: http://ec.europa.eu/competition/antitrust/overview_en.html
and for the E U Gapproach to fines see:
Whittp://ec.europa.eu/competition/cartels/overview/factsheet_fines_en.pdf

60 https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:12008E101

61 See https://www.justice.gov/criminal-fraud/foreign-corrupt-practices-act

62 https://www.legislation.gov.uk/ukpga/2010/23/contents
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processes. To facilitate this, the legal e n t iteéndebdscuments
should include the requirement for bidding suppliers and contractors
to fully disclose their BO. This would effectively make the qualifying
legal entities, together with their bidding contractors and suppliers,
part of the BO verification process.

(A)

(B)

Fines analogous to existing penalties under the Law of State
Registration. At the simplest level, the penalties for failure by
contracting principals to take reasonable steps to verify the BO of
their contractors and suppliers could be the same as the fines
applied under the Law on State Registration to legal entities that
fail to report the required BO information (as set out in paragraph
9.1 above). As the fines are small,®3 they may act as motivational
and reputational levers, rather than providing real financial
disincentives against noncompliance with the mandatory BO
disclosure regime. Such fines may be appropriate in cases where
the failure is neither intentional, nor the result of gross negligence
and there has been no negative impact on other parties (including
the state) or gain to the legal entity that failed to comply with the
mandatory BO disclosure regime.

Enhanced penalties. In cases where there has been a financial
or economic benefit to the legal entity that has not complied with
the requirements of the mandatory BO disclosure regime to check
BO of its contractors or suppliers, more serious penalties may be
applied (although such approach would again be innovative and
without international precedent in the context of mandatory BO
disclosure). These might include disallowing cost recovery for
expenses incurred by the non-complying contractors, suppliers
and/or tendering legal entities, that have failed to disclose their BO
when submitting bids and/or awarding contracts.

Applying penalties in this way would be a very significant incentive
ensuring that the party tendering a contract verify the BO
information lodged at the registry. Responsible and significant
companies are already likely to be undertaking significant due
diligence and are already likely to require potential contractors to
pre-qualify on technical, financial and ethical grounds (e.g. to
ensure that they can demonstrate that they have satisfied the
Foreign Corrupt Practices Act if they transact in US Dollars).
Whilst this would be an additional burden and some resistance
can be expected, in practice it should be manageable.

Once the requirement was introduced, contractors would
presumably produce a standard set of verification documents
demonstrating that they complied, perhaps certified by an

63 Penalties of up to AZN 1,000-2,000 ($8854-1,178) on authorized officers and AZN 2,500-3,000 ($1,474-

1,768) for legal entities.
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international law firm or accountants of good standing that could
be issued with their other pre-qualification documents. The
marginal cost would be small for both the principal and the
contractor, but it would rapidly and cheaply drive compliance with
the BO disclosure requirement. At the simplest level contractors
that were unwilling to disclose BO information would be excluded
from the contracting process as the potential cost for the principal
would be too great.

The concept of making third parties responsible for monitoring
breaches of the law by counter parties would not be new under
Azerbaijani law. Under Azerbaijani law prescribing sanctions for
violation of AML Law, both:

i) fimonitoring participantsd (s u thdse iavelved in financial
services); and

ii) fother persons involved in monitoringd ( such as those
in the purchase/sale of precious stones and professional
advisors);

can be held legally responsible for failing to adopt and maintain
Aknow yemrocsystems or report susp
by others. Penalties for such an offence include administrative

fines from AZN 1,500-2,000 ($884-1,178) for officers and from

AZN 15,000-25,000 ($8,843-14,738) for legal entities.

In order to allow companies to report the necessary BO
information they need to be aware of the information about their
BO. This could be addressed by beneficial owners being under an
obligation to provide such information to the relevant legal entity.
Where the individual is resident outside of the country, this may
be difficult to enforce. Procedures under the Code of
Administrative Offences mentioned in paragraph 9.9 above would

apply.
d. Prosecutionof offencesagainstmandatory BOdisclosure

9.12. Under the Azerbaijani Code of Administrative Offences, the authority
to issue decisions on administrative cases may be either the relevant
executive body (in the case of administrative offences under the State
Registration Law the MOT) or the district courts of the Republic of
Azerbaijan. The distribution of authorities between the executive body
and the courts is based on the nature of the sanctions that may be
imposed, with the courts dealing with the more serious cases such as
cases where substantial turnover based fines might be imposed. In
such cases the DRLE would document the violation but would then
refer the matter by means of an administrative offence protocol to the
courts to decide the merits of the case and order any enforcement
action.
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9.13. As noted above, failure to make proper BO disclosure may be a red
flag of offences under other related legislation, such as the AML Law
or the Law on Combatting Corruption. Making the registry publicly
accessible would allow the public in general (and civil society
organizations) to then carry out their own verification activities if they
had concerns about any BO entry, or lack of BO entry. Under
Azerbaijani law a criminal investigation may be initiated following
information supplied by natural persons, legal entities, the mass media,
and interested government bodies (including the MOT) and
government officers. As a result, if there was any concern that the
mandatory BO disclosure regime had not been properly complied with
or that the failure was an indicator of another offence then this
information can be submitted by any interested party (including the
MOT) to the state investigators or prosecutors. They would then review
the evidence, make their own enquiries, and if they believed it
appropriate initiate proceedings.

e. Applicability of the mandatory BOregimeto contracting partiesto legal
arrangements suchasproduction sharingagreements(PSAs)

9.14. Some contractual arrangements (e.g. PSAG )detween GOA, or one or
more of its divisions, agencies or parastatal entities may include
stabilization provisions, either insulating the PSA contractor against
adverse changes in legislation or requiring them to be compensated
for any incurred losses in such circumstances.

9.15. Whilst the exact drafting of these stabilization provisions varies in
detail, they are unlikely to insulate (or compensate) PSA holders from
all changes in legislation. An example is the Azeri, Chirag and Gunashli
gas fields (ACG) PSA®%* which only protects the contractor under the
PSA against:

fpresent or future law, treaty, intergovernmental agreement, decree or
administrative order which contravenes the provisions of this Contract
or adversely é é . affects the rights or interests of Contractor
hereunder... ii

9.16. It is unlikely that any existing or future PSA or similar contractual
arrangement will enshrine the right of the contractor not to disclose BO
information. It is, therefore, also likely that a contractor under a PSA
and similar arrangements will be required to comply with the new
mandatory BO disclosure regime in the same way as they will be
required to comply with new environmental or antii corruption
provisions.

64 See e.g. Article 23 of the ACG PSA. The first two provisions of Article 23 contain slightly different
stabilization wording although both seem to address similar issues.
https://www.bp.com/content/dam/bp-country/en_az/pdf/legalagreements/PSAs/ACG_PSA.pdf
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9.17.

Similarly, contractual dispute resolution provisions (often involving a
neutral jurisdiction) will apply only in limited circumstances. In the case
of the ACG PSA®, the contractual dispute resolution provisions apply
to:

i adisputes arising between SOCAR and any or all of the Contractor
Part,i eso

The contractual dispute resolution provisions therefore only apply to
disputes between SOCAR and the PSA contractor, but will not apply to
alleged offences under Azerbaijani law which involve a dispute between
GOA or one of its other divisions, agencies or parastatal entities. As a
breach of the mandatory BO disclosure regime will not involve SOCAR,
it is unlikely that it will be subject to the contractual dispute resolution
process under the PSA.

It therefore appears that breaches of the mandatory BO disclosure
regime by PSA contractors (and disputes relating to penalties imposed
as a result) will be dealt with by the Azerbaijani courts under
Azerbaijani law.®® In the case of financial penalties the proceedings will
be governed by the Code of Administrative Offences and in the case
of disqualification from public procurement tenders and cancellation of
contracts the proceedings will be governed by the Civil Procedures
Code.

f. ~ Whoshouldbe responsiblefor paymentof penalties?

9.18.

9.19.

Fines may be applied to either the legal entity that has failed to report
the necessary information, or to the undisclosed beneficial owner about
whom BO information should have been provided. The Law on State
registration already allows for fines to be applied to both individuals
and the legal entities that have failed to report. Therefore, the
imposition of penalties on both legal entities and responsible officers
would not constitute a new concept.

BO issues often involve complex corporate structures potentially
involving multiple jurisdictions. The court could be given the power to
levy fines against either or both of the individual undisclosed BO or the
legal entity which has failed to comply with the requirements of the
mandatory BO disclosure regime. However, it is recognized that where
the BO interest is at the lower end of the reportable range, levying fines

65 See Appendix 6 of the ACG PSA. The first two provisions of Article 23 contain slightly different
stabilization wording although both seem to address similar issues:
https://www.bp.com/content/dam/bp-country/en_az/pdf/legalagreements/PSAs/ACG_PSA.pdf

66 Foreign investors may have additional rights under bilateral and multilateral investment treaties such as
the Energy Charter Treaty (https://energycharter.org/process/energy-charter-treaty-1994/energy-charter-
treaty/) and the Foreign Investment Law.
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on the company may penalize the other participants in the legal entity
who may have had no knowledge of the BO structure.

g. Recommendationgndalternatives

9.20. All recommendations and alternatives in relation to the compliance
enhancing incentives, penalties and sanctions are specified in
paragraphs 10.47. to 10.57. of Chapter 10 (Recommended

Mechanisms for BO Disclosure inrelati on t o Azer baijano
Industries).

60



10. Recommenéd Mechanismdgor BeneficialOwnership Disclosure
inrelationto! 1 S ND [Extradtiwélastries

10.1. This chapter sets out the Co n s ul treaommendations on the
mechanisms for implementing and administering the PBOR. The
chapter also sets outs the alternatives to each recommendation that
could be adopted and allow Azerbaijan to meet international good
practice.

a. Recommendatios on architectureand custodyof the PBOR

10.2. Having considered the architecture, clear accountability, content,
administration, resourcing and other relevant factors, the Consultants
consider the State Register to provide a suitable basis for hosting the
PBOR for the extractive industries in Azerbaijan. The use of the
existing State Register would reflect the largely successful approach
adopted by the UK and Denmark i the two countries with the most
developed BO registries.

10.3. Strengths of the State Register include a clear legislative basis, a clear
legal obligation (and related penalty regime) to provide and update the
required information, dedicated and experienced supervisory
authorities, public access to a certain degree and the use of electronic
tools®’. The main weakness is a limited ability to monitor and identify
incorrect or concealed information at an early stage. These strengths
and weaknesses again reflect the international experience in the UK
and Denmark.

10.4. It is recommended that the PBOR should be maintained by MOT as
MOJ deals only with the State Register with respect to non-commercial
legal entities. On that basis, it is recommended that:

(i) the existing architecture and framework of the State Register is
applied to the registration of BO data;

(i)  MOT be responsible for maintenance of the BO data;

(i) the Law on State Registration should be amended to include the
list of information and documents that must be registered for the
requirements of the BO disclosure regime;8

67 According to the State Register, in May of 2019 around 80% of all applications to the State Register
were made electronically.

68 In order to create an obligation to report BO data, amendments will need to be made to Article 14 of the
Law on State Registration and Register of Legal Entities requiring submission of BO information for
companies falling under the respective regime. The issue of how the integrity of such data can be improved
and verified is considered further in this report (See Chapter 5)

61



10.5.

10.6.

10.7.

(iv) that the same processes and time limits8® for registration and
updating of information apply as for corporate information;’® and

(v) thelaws thatinclude conflicting provisions are amended in a single
law that also contains the amendments to the Law on State
registration.

Whilst there is no established international common approach to
penalties, the Consultants recommend that existing penalty regime
under the State Registration Law apply to the failure to register the
required BO details. However, in view of the much greater benefit that
might be gained from failure to disclose BO information and possible
conflicts of interest, the Consultants also propose that various
additional penalties, more proportionate to the potential gains from
non-disclosure are considered. These recommended additional
penalties include direct incentives (e.g. disqualification of the legal
entity that failed to disclose the necessary information, cancellation of
state contracts, licenses, etc., turnover related fines) as well as indirect
incentives such as fines for legal entities that fail to take reasonable
steps to check or confrmac o u nt e rBDaTheseatess described
in Chapter 9.

Additionally, if the recommendation contained in paragraph 10.40 is
adopted on making BO information freely available to the public
(except in special circumstances, see paragraph 8.5), then information
about the direct (legal) ownership of such entities covered by the new
BO disclosure regime should also be freely accessible. Failure to do
so would mean that whilst BO data was available publicly, the direct
owner or parent of the entity was not, which would undermine the
effectiveness of the PBOR. The necessary amending legislation
(reversing the amendments made in 2012 with respect to persons
falling under the new disclosure regime) will be proposed in Report VI.

Once the proposed approach to the introduction of a mandatory BO
reporting regime is agreed, the responsible authority (which it is
anticipated will be MOT) should develop an implementation plan. This
would include carrying out a gap analysis identifying any needs such
as human and technical resources, training programs and
communications initiatives. Developing this implementation and gap
closure plan, as well as the resources needed to address any issues,
should be the subject of further technical assistance discussions,
whether from ADB or other international institutions.

69 For corporate information, BO information must initially be provided before any legal entity can be
incorporated and any change must be registered within 40 business days from the date of such change.
In principle, any failure to do so will be subject to the same regime as failure to satisfy the existing state
registration (i.e. a financial penalty should be applied to the relevant entity and specific representatives).
70 In the case of entities applying for permits/licenses or tendering for work that falls within the scope of
the legislation for the first time this registration is likely to be part of the compliance due diligence process
that the entities undertake before submitting any application or bid. As on line registration is available the
Consultants do not anticipate that complying with the obligation to have complied with the mandatory BO
regime will present any issue.
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Alternatives

10.8. Whilst it would be possible to introduce a separate BO registry, it is not
recommended as it increases complexity and would impose
unnecessary additional expenses. It would require additional
legislation, the establishment of new state bodies and an additional IT
platform requiring procurement of hardware and software. These
would inevitably increase costs and administrative burden for both the
state and legal entities.

10.9. The approach to administrative matters, such as deadlines for
reporting, responsible agencies’! and administrative penalties adopted
by the prevailing legal entities registration regime under the State
Registration Law are fit for purpose and in line with good international
practice. Whilst it would be possible to adopt other approaches, it is
recommended to retain the currently proposed approach of building the
PBOR onto the existing State Register.

b. Recommendationson existing Azerbaijanilegislation that will require
amendment

10.10. The necessary amendments to existing laws as identified in Table 2 of
paragraph 4.20 will all be contained in a single law implementing the
newly proposed BO disclosure regime. This will ensure that when the
new mandatory regime is introduced all necessary amendments
(whether additions, deletions or clarifications) are made in one
legislative instrument without further consequential changes being
required. Although the Consultants believe that the list in paragraph
4.20 is exhaustive, it may, nonetheless, be possible that other existing
laws and/or regulations (that could effectively impede the envisaged
BO disclosure regime) have been overlooked.

10.11. As a matter of Azerbaijand #egislative process, however, Presidential
decrees implementing new Azerbaijani laws typically include
harmonization instructions, requiring all relevant authorities to consider
whether any other legislative and/or regulatory changes are required.

If such necessary changes were to be identified, the responsible
authorities will be required to amend such existing laws and/or
regulations accordingly. The Consultants recommend that suchfi ¢ a-t ¢ h
a | hadmonization provision be included in the proposed draft BO
disclosure legislation. This matter will be dealt with further in Report VI.

71 In informal discussions with relevant agencies there seems to be agreement that MOT would be the
appropriate government agency to administer BO data.
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c. Recommendatioron interoperability

10.12. The Consultants recommend that the development of the PBOR
should consider enabling factors for future interoperability, and ensure
that the form of the register, and nature of the data does not impede
this.

10.13. To the extent that the PBOR is built onto, and therefore becomes part
of the State Register, the BO elements of the database should be
constructed to allow for future interoperability.

10.14. The Consultants also recommend that GOA engage with Open
Ownership at the stage of designing the architecture of the PBOR.

Alternatives

10.15. The alternative would be for Azerbaijan to create a PBOR without
considering the future possibility of interoperability. This would remove
a step from the current process and allow for greater flexibility for the
PBOR. However, it would risk creating a hurdle against capturing some
of the potential future benefits of effectively conducting data integrity
verification through cross referencing with other national and
international registers.

d. Recommendatioron commondata standard

10.16. The Consultants recommend that in designing the additional templates
and data storage elements for the PBOR, consideration should be
given to BODS. If practically feasible, BODS should be used as the
basis for the technical solution. This would likely apply only to the data
identified as being part of the PBOR, rather than the whole State
Register, the architecture for which already exists.

Alternatives

10.17. The alternative would be for Azerbaijan to create a register without
considering the BODS. This could undermine some future benefits of
having a register, or potentially require a significant re-design in the
future if those benefits are to be captured.

e. Recommendatioron data collectiontemplate

10.18. The Consultants recommend that the data collection mechanism
adopts a systematic approach to identifying beneficial owners and
collecting their data. This approach can be demonstrated by using
Excel templates, such as the example in Appendix 3. While it may not
prove necessary for Azerbaijan to build an Excel template before
creating the register, it is important incorporate a similar systematic
approach by the time that the BO registration becomes mandatory.
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10.19.

This data collection mechanism will need to be developed to link to the
existing State Register in an effective and efficient manner.

Alternatives

10.20.

The risk of not taking this systematic approach from the outset is that
the resulting register becomes difficult to use. Those completing an
entry in the PBOR on behalf of a reporting entity need to be walked
through the various stages of the process, such as identifying
beneficial owners. The lack of a systematic approach also increases
the risk of poor-quality data being collected.

f. Recommendatioron datato be collectedon legalentities

10.21.

10.22.

Altern

10.23.

10.24.

10.25.

In order to meet international good practice, and to make the PBOR
effective, it is essential to be able to uniquely identify the legal entity
making the declaration (including those legal entities which are party
to qualifying legally binding arrangements).

Azerbaijan has an existing State Register, and this includes enough
information for the unique identification of legal entities. Therefore, the
Consultants recommend that the PBOR should extract the following
four types of data about each reporting legal entity (including those
legal entities which are party to qualifying legally binding
arrangements):

() name of entity;

(i) legal address of entity;

(i) legal form of entity; and

(iv) tax identification number (also considered a registration number).

atives

Unique identification of reporting entities is essential, so the only
alternatives are around how that is achieved. An alternative would be
to have a separate unique identifier number for each entity reporting its
beneficial owners. However, this has the disadvantage of creating an
unnecessary separation between the State Register and the PBOR.

Another alternative would be to include the absolute minimum of
information from the State Register in the PBOR, being the tax
identification number. However, users are likely to expect to be able to
find information in the register based on the name of the legal entity.

In practical terms it is unlikely that either of these alternatives would be

appropriate if the recommendation in paragraph 10.2 above is adopted,
meaning that the PBOR would be integrated into the State Register.
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g. Recommendatioron information collectedon legalownership

10.26. The Consultants recommend that the PBOR should extract the
following four specific data entries about each reporting legal entity
(including those legal entities which are party to qualifying legally
binding arrangements):

(i)

(ii)

(iii)

(iv)

name, surname and patronymic, citizenship or residence of each
shareholder; if shareholder is a legal entity, its name, legal
address and registration details, if shareholder is the state, name
of state body acting as the shareholder or if the shareholder is a
municipality T name and address of municipality;

name, surname, patronymic, citizenship and residence of each
authorized representative (i.e. the sole chief executive officer or
members of the management board) of the entity;

legal address, legal form and information on registration of entity
established by legal entity within the territory of Azerbaijan or
outside of Azerbaijan; and

size of charter capital, size of contributions of each
participant/shareholder of a limited liability company or joint-stock
company.

Alternatives

10.27. International good practice requires the reporting of legal ownership,
but an alternative would be to rely on the existing legal entity register
to hold this information. This has the disadvantage of requiring a user
to access two separate systems in order to get a full understanding of
the ownership of a legal entity. The recommendation above and this
alternative are both met should the PBOR be an integrated addition to
the State Register.

h. Recommendatioron datato be collectedabout beneficialowners

10.28. The Consultants recommend that the EITI list should be the minimum
set of data to be collected for each beneficial owner, being:

(i)
(ii)
(iif)
(iv)
(v)
(vi)
(vii)

full name of the beneficial owner;

date of birth;

national id number;

nationality;

country of residence;

contact address; and

size of interest (including the interests of any family members or
persons closely associated with them); and

additionally, in case of a PEP:

(viii) reason(s) why the person is considered a PEP;

(ix)

date on which the person first became a PEP; and
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(x) names and interests of any person with whom the per sonds
interest has been aggregated (e.g. their family members and
persons closely associated with them).

10.29. Consideration should also be given to collecting a local
correspondence address, the grounds on which the beneficial owner
gualifies as such, and the date on which the person became a
beneficial owner.

Alternatives

10.30. There is no alternative, since the Consultants recommend that the data
to be collected should not be any less than the data comprising the
EITI list, as this would not reflect international good practice. If there
are concerns (such as credible fear of intimidation or physical violence)
about data, such as personal addresses being made public,
consideration should be given to withholding public access to such
data. However, it should still be collected as part of the process, in
order to assist with unique identification and verification of beneficial
owners. The data should also be available to relevant government
agencies such as tax authorities and law enforcement agencies which
require access to this type of personal data.

i. Recommendation®n verification

10.31. The Consultants recommend that Azerbaijan implements a robust
verification process as an integral part of implementing and
administering its PBOR. This will allow Azerbaijan to demonstrate that
its register has credibility from the start and that it has considered the
lessons learnt from other BO registers. It will also allow Azerbaijan to
deflect any criticism that its register is not robust and cannot be relied
upon to provide accurate information. Since the expectation is that the
PBOR will be added to the State Register, verification measures can
be based on existing measures, such as the provision of documentary
evidence and the manual checking of data.

10.32. The Consultants recommend that Azerbaijan puts in place the following
verification measures:

(i) Pre-populated drop-down menus. Using such menus for
relevant data, such as nationality, eliminates the risk of
misspellings or using different terms to describe the same
nationality;

(i) Mandatory data entry fields. Imposing mandatory data fields
ensures that the minimum required information is entered.
Submitters would be required to enter information. While this
does not eliminate the risk of inaccurate information, it forces the
submitter to enter information and facilitates all relevant fields
being completed;
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(iif)

(iv)

(v)

(vi)

(Vi)

(viii)

(ix)

(x)

Standard transliteration method. The PBOR administrator
uses a standard method for transliterating foreign names. This
minimizes the risk of the same name being spelt in different ways
especially when transliterating from non-Latin-based alphabets
such as Cyrillic or Arabic. Without a standard transliteration, the
same name can be spelt in different ways, leading to
misinterpretation and hiding the fact that the same person has
multiple ownership interests;

Data range checks. These can be used to check information
such as dates of birth to ensure that they are within expected
ranges i.e. that dates of birth show that beneficial owners are at
least 18 years of age. Such checks can also be used to ensure
that information is in the right format;

Annual declaration. Qualifying legal entities should be obliged
to submit an annual return confirming that the details held in the
register remain accurate;

Reporting deadline for BO changes. Qualifying legal entities
should be obliged to report any changes in BO details within 40
business days of the change becoming effective. This would
include changes to any of the information held on the beneficial
owner including name, address, nationality, PEP status and
ownership level;

Maintenance of BO records. Qualifying legal entities that are
obliged to submit information to the PBOR should also be obliged
to maintain records on their beneficial owners. These records
should also be available on request to law enforcement, other
competent authorities (e.g. as tax authorities) and the public;

Identification of red flags. The PBOR administering entity
should develop institutional criteria and skills to help identify red
flags. Criteria that could raise red flags may include appearance
on sanctions lists, apparent circular ownership (footnote 48),
complex ownership structures, persistent delay or failure to
provide (accurate or complete) data, or clear discrepancies with
other publicly available data;

Screening of BO information. Information in the register should
be screened against international sanctions lists, disbarred
directors and other databases available to the authorities;

Spot checks. The PBOR administering entity should also
develop a set of institutional criteria and skills to conduct spot
checks on BO information submitted. These can be conducted on
a representative sample, or randomly, either on a numerical basis
(e.g. every tenth submission), or on a rotating basis for a list of
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themes (e.g. focus on annual declarations for a period; then on
another subject for the next period, etc.);

(xi) Effective enforcement. The administrating entity should have in
place a staged system for enforcement. This would start with
initial reminders for overdue submissions or requests to correct
clearly inaccurate information (such as incomplete or misspelt
entries) followed by imposition of fines for non-compliance
through to criminal sanctions for serious cases of non-compliance
which amounted to breaches of other laws which include
sanctions (such as the AML Law or the Law on Combatting
Corruption). Effective enforcement should be supported by a
communications campaign to make companies aware of the
implications of non-compliance;

(xii) Legal reporting obligation. The PBOR should additionally
contain an obligation on specified categories of users (such as
banks and professional advisors) to report apparent inaccurate
information or unusual activity. These users would have to show
that information in the registry differs from information on
beneficial owners obtained legitimately from other sources. At the
same time, ther e g i sopeeatorslBould be under an obligation
to investigate any such reports within a set timeframe; and

(xiii) Combatting frivolous reporting. The PBOR administrator
should also put in place a system for deterring frivolous reporting
of concerns. This should include issuing guidance on the
circumstances in which concerns should be reported, requesting
supporting evidence is submitted with all reports of concerns and
monitoring reports for factors such as repeated reports from the
same person.

Alternative

10.33.

10.34.

An alternative approach would be to delay implementing many of the
verification procedures until after the PBOR is operational. This is the
route taken by Denmark, Ukraine and the United Kingdom. These
countries have faced criticism, including from FATF in the case of the
UK, that its BO register is neither reliable nor accurate. The UK has
also faced public criticism for failure to prosecute non-compliance
including some blatant examples. Such an approach risks undermining
the credibility of the Azerbaijani registry from an early stage and limiting
the benefits to Azerbai j a busireess environment from having a
verified BO registry in place.

Azerbaijan may also elect not to implement all the verification activities
listed in paragraph 10.32. Such a decision would not allow a proactive
approach to verification and creates the potential for weaknesses in
the reliability of the information held in the registry. For example, if only
basic checks are implemented to check that data is entered accurately,
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this would create loopholes for companies and owners to hide their real
beneficial owners. It would also result in the registry relying on the
efforts of third parties to verify information. Such efforts are less likely
to be conducted in a thorough and systematic manner.

J. Recommendationson amending existing laws, including the Law on
GommercialScrecy

10.35. The introduction of a BO disclosure regime for the extractive industry
will require amendments to a number of laws, including in particular the
State Registration Law and the Law on Commercial Secrecy (and laws
such as the Tax Code etc. which reflect its provisions in relation to the
identity of the participants in legal entities). A full list is given in Table
2, paragraph 4.20.

10.36. The necessary amendments to existing laws should all be contained in
a single law implementing the newly proposed BO disclosure regime.
This would ensure that when the new mandatory regime is introduced
all necessary amendments (whether additions, deletions or
clarifications) are made in one legislative instrument without further
consequential changes being required.

10.37. The Presidential decree implementing the new law should include
standard harmonization instructions, requiring all relevant authorities
to consider whether any other legislative and/or regulatory changes are
required to achieve the purposes of the new law and, if not, to amend
such existing laws and/or regulations accordingly.

10.38. The Consultants will propose amendments in the draft legislation to be
included in Report VI, initially restricted to qualifying legal entities active
in Az e r b a éexjraatiwedirsdustries falling within the purview of the
EITC Se cr et amandatet addsthe RBOD implementation’?. The
Consultants further recommend that, except for certain information that
could potentially compromise the personal safety and security of
individual beneficial owners (e.g. private addresses, etc.), all other BO
information should be publicly available. In addition, the Consultants
recommend that any legal provisions which currently restrict public
access to such BO information be legally repealed.

Alternatives

10.39. It would be possible to introduce multiple different laws each amending
a different existing law or to introduce a completely new BO registry
separate from the existing State Registry. Both approaches would be
unnecessarily complicated and present increased implementation
risks. They are not recommended.

72 This would require a brief amendment reversing the changes introduced to this law in 2012 (see para
8.1 above), Drafting will be provided in Report VI.
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10.40.

The list of BO data could be added to the list of commercially secret
information, and then setting out the parties that will be allowed to
access it. This is not recommended as it would undermine key
objectives of the BO regime. These include building trust and
confidence in the uniform application of the law and reassuring civil
society, companies, the media, private citizens as well as government
agencies that existing conflicts of interest are exposed, as well as that
potential conflicts of interest can be avoided.

k. Recommendation®n openaccessand personalsafety

10.41.

10.42.

10.43.

The Consultants recommend that the GOA establishes open public
access to the PBOR for its extractive industries. The register should be
accessible on a website, searchable, free to access (i.e. no charge for
users) and not require pre-registration by users. As there is no
obligation in Azerbaijan to recover the costs of the register, companies
submitting information to the register should not be required to pay a
fee on first registration, submission of any updates or annually on the
reconfirmation of information.

The PBOR administrator should devote an adequate level of financial,
and technical resources to ensure that the IT systems put in place
provide efficient access to the information held in the PBOR. The IT
systems used to access the database should be designed to provide
each type of user with a user-friendly report on BO information
reflecting the data set they are entitled to see. So, the user interface
for law enforcement and the P B O R &ministrator allow access to all
information held, whereas the user interface for other users (such as
companies, financiers, professional advisors, civil society and
individual citizens) only allows access to publicly available information.
The IT systems should be compatible with existing systems used by
the State Register.

To address concerns about personal safety, the Consultants
recommend that some personal information is not made available in
the PBOR by default. Residential addresses and national identity
numbers should not be made available. In addition, only year of birth
should be part of the PBOR. Further, the Consultants recommend that
implementation of the PBOR contains provisions for individuals to
request redaction of further information from the PBOR. However, the
criteria for agreement to such a redaction should be limited and a
request only granted in exceptional circumstances, whereby the PBOR
placing personal BO information into the public domain would cause a
real and demonstrable threat to personal safety.

Alternatives

10.44.

The alternative is that Azerbaijan establishes a PBOR where a fee
and/or pre-registration is required for public access. In this case, any
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10.45.

10.46.

fee charged for access should be as low as possible and discounts
available for bulk access (e.g. repeated access in a defined period
such as one year). Any pre-registration requirement should be a one-
time event i.e. a user would only have to register for first access and
afterwards would have a username and password for subsequent
access. In the event a fee or pre-registration is implemented, the
system should allow those based outside Azerbaijan to gain access,
meaning that an international payments system would need to be in
place.

On personal safety, there is no justifiable reason for the publication of
a beneficial o0 w n e nesidsential address, national identity number and
full DOB. Therefore, no practical alternative is offered.

On the process for requesting an exemption from publishing the details
of a beneficial owner, Azerbaijan could allow an exemption for well-
known or wealthy persons of note. However, any process that is too
broad and too general would undermine the effectiveness of the
register. So, there is no practical alternative to an exemption process
that is narrowly defined and available only in exceptional
circumstances.

|. Recommendationson complianceand penalties

10.47.

10.48.

10.49.

10.50.

It is recommended that a multi-layered approach to penalties is
adopted, allowing the enforcing authorities to tailor the penalty regime
to the seriousness of the failure to register BO information and its
impacts.

Existing Penalty Regime

It is recommended that the existing requirement to register changes in
registered details within 40 days and the imposition of penalties for
failure to comply with the Law on State Registration will be extended
to address failure to register the required BO data (and any changes)
in a timely manner. Prevailing penalties are AZN 1,000-2,000 ($589-
1,178) for authorized officers and AZN 2,500-3,000 ($1,47-1,768) for
legal entities that fail to file the necessary information or required
supporting documents on time and AZN 700 ($413) on natural persons
and AZN 4,000 ($2,358) on legal entities for provision of false
information (footnote 37).

It is also recommended that failure to comply with the mandatory BO
disclosure regime registration requirements will be treated as a red
flag, triggering a potential further investigation by relevant authorities.

Whilst fines are small in the context of the extractives sector, they may
be appropriate in cases where the failure is neither intentional nor
negligent and there has been no material negative impact on third
parties, nor a material gain to the legal entity that failed to register.
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(i1)

10.51.

10.52.

10.58.

10.54.

Disqualification and Termination Rights

It is recommended that the state should have the right to ask the
appropriate courts for bid disqualification and contract cancellation
orders for state-funded contracts or licenses ( i S tCantraetso.)

If such rights are desirable for contracts between private parties, then
they should be included in the contractual agreements negotiated
between the parties. In the case of contracts between private parties,
it is recommended that the state would still have the right to apply
turnover related fines, ensuring that attempts to disguise BO
information by related contracting parties may be heavily penalized.

It is also recommended that, once the mandatory BO regime enters
into force, any qualifying legal entity that applies for, is awarded, or
requests the amendment of a State Contract, while having failed to
disclose BO information, may be at risk of (temporary) disqualification
from submitting bids for new State Contracts, or (temporary)
suspension or termination of existing State Contracts. The period of
disqualification or suspension may range from the time it takes for the
non-compliant entity to comply to indefinitely for repeat offenders. The
appropriate Azerbaijani courts will decide on both whether there has
been a failure to comply and, if so, the appropriate period of
disqualification from bidding for new State Contracts or suspension of
existing State Contracts.

It is further recommended that the State should have a right to apply to
a court for invalidation of a State Contract if the relevant court
determines that the legal entity in breach of the mandatory BO
disclosure regime has either benefitted from and/or caused the State
to incur losses as a result of its failure to register its BO data.

Alternatives

10.55.

(iii)

10.56.

Disqualification and termination rights provide important means to
incentivize compliance. While it would be possible to rely solely on
financial penalties, the enforcement regime would be less effective.

Direct Financial Penalties

Potentially significant benefits may be obtained by disguising BO
information and/or conflicts of interest in the extractive sector. It is
recommended that a system of direct penalties may be implemented,
including administrative fines for senior officers and turnover-based
fines for legal entities. While not appropriate in all cases, relevant
courts may not always impose maximum fines. Moreover, the officers
and/or legal entities will have rights of appeal against any imposed
fines.
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10.57. Turnover related penalties would be imposed at the applicablec our t 0 s
discretion in the more serious cases of non-disclosure of BO. These
penalties may be quantified by the relevant court and applied to the
legal entity that has failed to report, the undisclosed beneficial owner,
or both. For officers, administrative fines may be set at the same level
as under the AML law, ranging from AZN 1,500 to 2,000 ($884 to
1,178).

Alternatives

10.58. While an alternative could include imposing fixed fines for failure to
disclose BO, such fines may not be proportionate to the potential
financial gains to be made in the extractive sector and are, therefore,
not recommended.

(iv) Indirect Incentives

10.59. The options outlined above are intended to directly incentivize
qgualifying legal entities to comply with the mandatory BO regime. It
would also be possible to apply penalties to legal entities that fail to
take reasonable steps to verify BO by requiring bidding suppliers and
contractors to fully disclose their BO as part of the tender process. This
would effectively make the qualifying legal entities, together with their
bidding contractors and suppliers, part of the BO verification process.

10.60. It is recommended that such an obligation should be introduced and
that similar penalties as applied under the Law on State Registration
to legal entities that fail to report the required BO information be applied
for failure by tendering entities to take reasonable steps to verify their
contractorséand suppliersdBO. These penalties range from AZN 1,000
to 2,000 ($589 to 1,178) for authorized officers and from AZN 2,500 to
3,000 ($1,47 to 1,768) for legal entities.

10.61. Since the fines are relatively small, however, they may act as
motivational and reputational levers, rather than providing a real
financial disincentive against noncompliance with the mandatory BO
disclosure regime. In addition, such fines may be appropriate in cases
whereby failure is neither intentional, nor the result of gross negligence
and there has been no negative impact on other parties (including the
state) or gain to the legal entity that failed to disclose its BO.

Alternatives

10.62. More punitive indirect approaches (such as disqualifying sums from
cost recovery) would focus attention on compliance. However,
imposing significant fines on a contracting principal because one of its
contractors or suppliers has failed to comply with the BO disclosure
regime would ignore the fact that the primary responsibility for
complying with such disclosure obligations lies with such contractor or
supplier. Additionally, disqualification of significant amounts of cost
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(V)
10.63.

10.64.

10.65.

recoverable expenses would potentially be a very great threat to the
underlying projectd seconomics and a possible disincentive to
participation in the sector.

Against whom should fines be levied or sanctions be imposed?

It is recommended that the relevant court having jurisdiction will have
the discretion to levy fines or impose sanctions against the undisclosed
beneficial owner, the legal entity that has failed to comply with the
mandatory BO disclosure regime, or both, as it sees fit in accordance
withAz er balaws.an 6 s

Although there is no settled international approach to sanctions for
failure to comply with BO disclosure, it is further recommended that the
option of applying criminal sanctions, in addition to the imposition of
the civil and administrative sanctions, be considered as well. If failure
to disclose BO is intentional to conceal other (financial) crimes
punishable by law, then such cases should be referred to the
appropriate law enforcement authorities for further investigation and,
depending on the outcome of such investigation, prosecute suspected
entities and/or individuals accordingly.

The most important factor, however, is to make sure that the penalty
regime is proportionate to the consequences of the failure to register
BO information. As a result, the proposed regime is multi-layered. It
allows the enforcing authorities to apply a range of penalties, from
small administrative penalties where the failure is unintentional and
there is neither material benefit to the legal entity, nor loss to the state,
to substantial cancellation and turnover penalties in circumstances
where the failure is intended to disguise the BO of the legal entity and
gain considerable financial advantage as a result or conceal a
(financial) crime punishable under the laws of Azerbaijan. In serious
cases, failure to disclose BO data may raise a red flag, meriting further
(criminal) investigation and, potentially, evidencing violation of other
legislation for which criminal sanction may be appropriate under the
provisions of that law.
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11. Conclusions

11.1.

11.2.

11.3.

11.4.

11.5.

11.6.

Disclosure of BO information is increasingly accepted as good
international practice, and reflective of good governance. It addresses
the growing expectations of multilateral institutions and initiatives,
public and private sources of domestic and international funding and
investment, as well as from civil society in general. This report has
considered the mechanisms required to establish and administer a
PBOR.

International good practice on the mechanisms for implementing BO
registries is still developing. This is reflected in the relatively limited
number of registries currently in operation. Some elements of good
practice are becoming established such as using existing legal entity
registers as the host for BO information and having a penalty regime
in place for non-compliance. There is also a large degree of
convergence on the extent of information to be collected and the
information to be made available. Public and open access is emerging
as good practice with the three existing registers offering free access.

The most significant challenge facing implementation is verification of
BO data submitted. While the requirements for verification are known,
there is little actual practice on which to make proper judgements about
good practice and effectiveness. Nonetheless, there are still lessons
and experiences of other countries Azerbaijan can learn from, as well
as from guidelines advocated by international fora and initiatives.

In so far as some recommendations made in this Report are not yet
vested in the already established international good practice,
Azerbaijan could assume a pioneering role by actively contributing to
such international good practice through its positive consideration of
these groundbreaking recommendations. An example of this would be
the area of data verification, where Azerbaijan has an opportunity to be
at the forefront.

Azerbaijan has a strong basis on which to implement a BO registry for
the extractive sector. It has the State Register (i.e. the existing legal
entity registry under MOT), which can be used to host the PBOR. This
legal entity registry has a good track record of operations and has
simplified its submission process and has the capability for electronic
filing of information. The legal entity registry already requires
companies to submit some of the information that would be required
for a BO registry. It also has an existing regime of reporting deadlines
and penalties for non-compliance that can also be used for the BO
registry. Also based on initial discussions with MOT and other relevant
stakeholders, the Consultants recommend that the existing legal entity
register is used to host the PBOR.

Some reforms are required to the existing Azerbaijani law to ensure
that Az e r b a BQ ragistdysmeets international good practice. The
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11.7.

11.8.

most significant of these would be the lifting of restrictions on the public
disclosure of information on corporate ownership. As per the
Con s ul reaommendations, BO information of qualifying legal
entities active in Azerbaijand extractive industry should also be publicly
available. The Consultants have identified relevant laws requiring
amendment in order to implement an effective BO disclosure system.
Report VI will provide further details of the legislative changes, as well
as providing proposed draft legislation.

The Consultants recognize that there are various areas in which
Azerbaijan faces alternative implementation choices, without deviating
from international good practice per se. While these areas will be the
subject of a 2" plenary consultation exercise among all relevant
stakeholders and planned to be held in November 2019, they include:

(a) architecture for hosting the PBOR, considering the architecture
and administration of the existing State Register in Azerbaijan,
and options on how the new PBOR can be built on, and work in
conjunction with, the same;

(b) extent of open access, taking in account the extent to which BO
data can be publicly accessed, and any circumstances
determining which data should be redacted for public access;

(c) specific data to be collected and disclosed, including data about
the reporting legal entities, as well as about their beneficial
owners;

(d) mechanism for data collection, reflecting the latest international
good practice on interoperability;

(e) elements of the verification process, some of which is
groundbreaking, in the context of the low levels of verification
typically seen in some of the already implemented registers;

() exemptions to safeguard personal safety, albeit restricted to
cases wherein a threat is recognized; and

(g) penalty regime for non-compliance, operating at multiple levels,
and with a range of penalties, depending on the seriousness and
impact of any non-compliance with the mandatory BO disclosure
regime.

Once GOA has made its BO disclosure implementation choices
determining the set-up of its operational PBOR, it will have to
determine:

(@) any IT hardware and software requirements for the PBOR,
including changes to the current IT capabilities of the State
Register and any additional requirements to facilitate BO data
collection, verification and public access;

(b) any human resources requirements (including any needs for
training and skill development) to set up and administer the
PBOR,;

(c) any financial resources required to set up, maintain and
administer the PBOR,;
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(d) any changes required to the State Re g i s ¢ueentdoperating
guidelines on formats for data, such as dates and the
transliteration of foreign names; and

(e) any the criteria for spot checks and identifying red flags.
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Appendix 1: Revised Beneficial Ownership Definition”®

1) Applicability

2)

Af Re | eBrmatnist kegal entity that:

a)

b)

c)

d)

is an applicant for, or a holder of, any mineral extraction rights granted by the
Republic of Azerbaijan;

is an applicant for, or a holder of, any rights to provide or any license or permit
in respect of bulk transportation, bulk processing, bulk storage or bulk
marketing of extractive commodities granted by the Republic of Azerbaijan;

iS an existing contractor or sub-contractor of any tier, providing goods or
services with a total aggregate value of AZN 15 million or more over the
previous five-year period within the Republic of Azerbaijan to any Relevant
Entity described in a) or b) above, or that wishes to tender to provide such
goods or services; or

has entered into other legally binding arrangements with one or more Relevant
Entity/ies described in a) or b) in relation to the extractive sector in Azerbaijan
with a total aggregate value of AZN 15 million or more over the previous five-
year period,;

Scope:

Afbenebdwno eohaRelevant Entity is the natural person(s) who ultimately
own(s) or control(s) the legal entity, whether such ownership or control is direct or
indirect.

For the purposes of this Clause, if a natural person directly or indirectly:

a) owns or controls 20% or more of the shares or voting rights in a legal entity; or

b) in the case where the natural person is a Politically Exposed Person, that

natural person (together with their family members and persons known to be
their close associates) owns or controls 5% or more of the shares or voting
rights in a legal entity; or

c) has the right to appoint, veto the appointment or remove a majority of the board

of directors or equivalent body of a legal entity; or

78 The definition was revised following feedback from the public consultation exercise held between
December 2018 and 2019. For full details of this exercise see, Report IV (footnote 4). The main
revisions include the thresholds for contractors to the extractive sector and for legally binding
arrangements; the PEP definition includes close associates as well as family members and a PEP
retains this status for 5 years after leaving office.



d) incircumstances where a) - ¢) do not apply, has the right to exercise, or actually
exercises, significant influence or control over or derives significant economic
benefit from,

i) alegal entity; or
i) a trust or firm which is not a legal entity but would itself satisfy any of criteria
a) to c) if it were;

then that natural person shall be deemed to fi o wonc o n t thedebad entity.

For the avoidance of doubt agents, nominees, trustees and other intermediaries
shall not be deemed to be a beneficial owner.

In the case of an unincorporated joint venture, each entity within the venture
should disclose its beneficial owner(s).

3) Exceptionstothefinat peal oequrement:

If a government or governmental body would, if it were a natural person, be
deemed to be a beneficial owner pursuant to clause 2 above then that government
of governmental body shall be a beneficial owner and recorded as such.

4) Politically Exposed Persons:

a) Theterm 6 p o | iexposedd d rysneeand any natural person who is or who
has been entrusted with prominent public functions within any jurisdiction, and
includes but is not limited to the following, and their family members and
persons known to be their close associates:

a) heads of State, heads of government, ministers and deputy or assistant
ministers;

b) members of parliament or of similar legislative bodies;

c) members of the governing bodies of political parties;

d) members of supreme courts, of constitutional courts or of other high-level
judicial bodies, the decisions of which are not subject to further appeal,
except in exceptional circumstances;

e) members of courts of auditors or of the boards of central banks;

f) ambassadlmarsd ®a f faad hige-mnking officers in the armed
forces;

g) members of the administrative, management or supervisory bodies of
State-owned enterprises; and

h) directors, deputy directors and members of the board or equivalent function
of an international organization.

A natural person who is or who has been entrusted with prominent public
functions shall be deemed to be a politically exposed person (and their family
members and persons known to be their close associates) for a period of five
years after the natural person who is or who has been entrusted with prominent
public functions within any jurisdiction leaves the relevant role.
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b)

No public function referred to in points (a) to (h) shall be understood as covering
middle- ranking or more junior officials.

For the purpose of this clause 3:
60 f aymie Imb einclides the following:

a) the spouse, or a person considered to be equivalent to a spouse, of the
natural person who is or who has been entrusted with the prominent public
functions within any jurisdiction;

b) the siblings, children, grandchildren and their spouses, or persons
considered to be equivalent to a spouse, of the natural person who is or who
has been entrusted with the prominent public functions within any
jurisdiction, whether such relationship be natural, adoptive or otherwise;

c) the parents and grandparents of the natural person who is or who has been
entrusted with the prominent public functions within any jurisdiction ;

6persons known to be close associat

a) natural persons who have joint beneficial ownership of legal entities or legal
arrangements, or any other close business relations, with a politically
exposed person; or

b) natural persons who have sole beneficial ownership of a legal entity or legal
arrangement which is known to have been set up for the de facto benefit of
a politically exposed person.
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Appendix 2: Proposed Mechanisms Options Summary

Issue

Proposal

Alternative

Policy considerations
for/against alternatives

1 Registethost

Ministry of Taxes
hostsregisterand
addsBO information
to existingcompany
register

A newstandalone
registeris established

A standaloneregisterwould
addcomplexityandcost

2 Datato be

For eachbeneficial

A broaderangeof data

Collectionof abroaderangeof

begivento latest
developmentin
internationally
interoperablalata

standardsolution

collected owner, collectfull is collectede.qg. informationis not necessaryor
name;DOB; national | occupatiorandplaceof | effectiveoperation.
id number; birth
nationality;country Collectionof a fewerdataitems
of residenceand A narrowerrangeof would not meetinternational
contactaddress. datais collected goodpractice.
3 Dataformat Consideratiorshould | An isolatedandnon Someof theeconomicbenefits

of aregisterarebestcaptured
throughinternational
collaboration

areintroduced

standards

4 Verification Robustverification Verificationis Both alternativesvould
processn placeas introducedater. underminethe effectivenesef
partof A limited numberof thePBOR
implementation verificationmeasures

companyregistration
requirementsre
adoptedand
additionalpenalties
arerecommendedbr
serioushreaches

breachof the State
RegistrationLaw

5 Publicaccess Theregisteris Ther e g i actesss § Thiswould underminehe
availableto the restrictecto certain effectivenes®f theregisterand
public agencies runscounterto emerginggood

practice.

6 Openaccess No feeor pre- Feeand/orpre- Actsasabarrierto accesgor
registrationrequired | registrationrequired citizensandcivil society.
for access for access

Charginga fee meetsoperating
costsbut companiecanbe
chargedor submitting
information.

7 Personakafety | Specificpersonal No practicalalternative | Alternativeswould undermine
informationis not theregist e efféciveness
madepublicanda
processs in placefor
requestingan
exemptiorto
publicationin
exceptional
circumstances

8 Complianceand | Existingpenaltiedor | Limit penaltiego the If thepenaltyis not

penalties noncompliancewith | low-levelfinesfor proportionatdo thegainfrom

non-compliancethe law will be
ineffective.
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Appendix 3: Example BO Data Template

SECTION 1
Company identification
Guidance
Entry Comments
notes
Full legal name of the company (including legal form of legal entity) Example Oil Ltd ‘l
Country of registration Azerbaijan Jii
Company Registration Number (on T&T Company Register) 12345
MOT tax number 12345 liv
Contact address {registered office for legal entities) 1 The Road, Baku \\_f
Does the company hold an interest in an exploration licence or PSC? Ves - Exploration licence vi
Direct legal owner(s) of the company as shown on the Azerbaijan Company Register, including percentage ownership Example Oil Holdings Lts (80%), Mr lan Vestor (10%), Mr
Entre Preneur (10%) vii

SECTION 2

Compa ny ownershlp
Is the company named above itself listed on a recognised stock exchange? (Answer "no" if the company named above is partly or wholly il
owned by a company listed on a recognised stock exchange) No .
Name of stock exchange <text> ix
Link to stock exchange filings <URL> X
Is the company named above a wholly owned subsidiary of a single company listed on a recognised stock exchange? No xi
Mame of publicly listed owner <text> Xii
Mame of stock exchange <text> ix
Link to stock exchange filings <URL> X
Is the company named above a directly or indirectly whelly owned by a government? No xiii
Name of government owner <text> xiv
Link to government agency website <URL> Xiv

Does section 3 need to be completed? Yes

SECTION 3

Beneficial ownership analysis

This table should list ultimate beneficial owners. If the reporting compny is owned by another company that isn't listed on a stock exchange, you should look through that compey and and other

intermediate holding companies until you reach either a natural person, a company listed on a stock exchange or a government owned entity.

Only beneficial owners with an effective interest of 10% or more in the reporting company need to be listed.

Does section 4 need to be completed?

Yes

Is this shareholder a natural person, a Country of registration (or
company listed on a recognised stock nationality of a natural

Full name of beneficial owner exchange or a wholly state owned entity? person) % interest

XV xvi xvii xviii Guidance notes
Owner 1 Mr lan Vestor Natural Person Azerbaijan 45
Owner 2 Mr Entre Preneur Natural Person Azerbaijan 30
Owner 3 Mrs Ann Other Natural Person UsA 25
Owner 4 <name> <choose option> <text> <number>
Owner 5 <name> <choose option> <text> <number>
Owner & <name> <choose option> <text> <number>
Owner 7 <name> <choose option> <text> <number>
Owner 8 <name> <choose option> <text> <number>
Owner 9 <name> <choose option> <text> <number>
Owner 10 <name> <choose option> <text> <number>
Owner 11 <name> «<choose option> <text> <number>
Owner 12 <name> <choose option> <text> <number>
Owner 13 <name> <choose option> <text> <number>
Owner 14 <name> <choose option> <text> <number>
Owner 15 <name> <choose option> <text> <number>

Total of owners each holding less than 10% <number>

Total 100 OK
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SECTION 4

Beneficial owner details

Guidance
notes

Identity of the Beneficial Owner lowner 1 Owner2 Owner3
Beneficial owner Mr lan Vestor [Mr Entre Preneur [Mrs ann other
status Natural Persan |Natural Person [Natural person

xix Full name as it appears on national identify card lan Vestor Sabita Sant Kavir Sant

X Is this a politically exposed_person (PEP) No No No

Xxi Reason for PEP N/A N/A N/A

xxii Date from which person became a PEP N/A N/A N/A

XX Date person stopped being a PEP (if applicable) N/A N/A N/A

xxiy  |Date of Birth 1970-01-01 1970-03-01 1970-06-01

xxv |National identity number 123456789 11223344 111222333

owi onali Ajerbaljani Alerbaljani UsA

xxvii  |Country of residence [Azerbajan Azerbaljan Australia

xviii  |Residential address 1 The Street, Baku 17 The Street, Baku 1 The Avenue, Sydney, Australia

xxix |Service address 1 The Road, Baku 1 The Road, Baku 1 The Road, Baku

x0¢  |Other means of contact v@email.com ep@email.com s0@email.com

Full name of publicly listed beneficial owner

Name of stock exchange

X Link to stock exchange filings
xlv Mame of awner |
xiv Link agency website |
rship is held over the company e ed]

Percentage interest 45.00 30.00 25.00

Interest by shares (directly or i Yes Yes Yes

If no, how is this interest represented?
200dii

<text> <text> <text>

xxxiy |Has this beneficial ownership changed in the 12 month prior to the reporting date? |No No No
XXV

If yes, please provide explanation [<text> <text> <text>
SECTION 5
Declaration

Guidance
Entry Comments
notes.
Declaration form prepared by Name lan Vestor
Position Director
Telephone number 1223333444

Email address

vi@email.com

Attestation

1, undersigned, for and on behalf of the reporting entity confirm that all information provided al

accurate and reliable.

Please find attached the following supporting documents verifying the accuracy of the

Date
Name
Position

Signature

beneficial ownership information submitted:

bove and in the attached beneficial ownership declaration(s) ks

2019-12-07

lan Vestor

Director

IWestor
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gafi.org/media/fatf/documents/recommendations/pdfs/FATF%20Recommendations%

202012.pdf
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:JOL_2015_141_R_0003&from=ES
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:JOL_2015_141_R_0003&from=ES
http://www.fatf-gafi.org/media/fatf/documents/reports/Guidance-transparency-beneficial-ownership.pdf
http://www.fatf-gafi.org/media/fatf/documents/reports/Guidance-transparency-beneficial-ownership.pdf
http://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF%20Recommendations%202012.pdf
http://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF%20Recommendations%202012.pdf
http://www.fatf-gafi.org/media/fatf/documents/recommendations/pdfs/FATF%20Recommendations%202012.pdf

